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"Wine is the most healthful and most hygienic of beverages."
-- Louis Pasteur
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December 20, 2017
NEWS FLASH
The Tax Cut Bill Heads to the President's Desk The Impact
on the Alcohol Industry
By Richard M. Blau, Chair Nationwide Alcohol Industry
Team
Today the U.S. House of Representatives again passed the tax cut bill (H.R. 1),
which was approved by the Senate earlier this morning. It now heads to President
Donald Trump who is expected to sign the bill into law once it goes through the
enrollment policy. Most of the new law's provisions, including those of special
interest to the alcohol industry, will take effect on January 1, 2018.
How does this affect your industry? The bill contains the tax related provisions
of the Craft Beverage Modernization and Tax Reform Act, which includes a
reduction in the Federal Excise Tax for craft distilleries, breweries and wineries.
* For the distilling industry, The rate will drop from $13.50 to $2.70 for the ﬁrst
100,000 proof
gallons. This new tax legislation reduces the federal excise tax on distilled
spirits producers for the ﬁrst time since the Civil War, which will apply to more

than 1,300 distilleries currently operating across America. Perhaps even more
importantly to the distilling segment, this landmark legislation creates a more
level tax structure for distillers, brewers, winemakers and importers of alcohol
beverage products by equalizing the federal excise tax on spirits, beer and wine
for the ﬁrst 100,000 proof gallons. The new law also provides for the same inbond treatment of spirits transferred in bottles as for beer and wine, and exempts
the spirits aging process from interest expense capitalization rules.
* For the brewing industry, the federal excise tax on beer will be reduced to
$3.50/barrel (from
$7/barrel) on the ﬁrst 60,000 barrels for domestic brewers producing less than 2
million barrels annually, and reduced to $16/barrel (from $18/barrel) on the ﬁrst
6 million barrels for all other brewers and all beer importers; the new law
maintains the current $18/barrel rate for barrelage over 6 million. Of importance
to brewers, the new law also increases collaboration between brewers by
permitting transfer of beer between bonded facilities without tax liability.
* For wineries, The legislation would: (i) eliminate the existing phase-out based
on production size and
allow all wineries to claim a credit of between $0.535 and $1 per gallon on the
ﬁrst 750,000 gallons of production, while providing for a an increased total credit
ceiling of up to $451,700 per winery, based on producing the full 750,000
gallons; (ii) Allows sparkling wine to qualify for these new tax credits; (iii)
Increase the Alcohol by Volume (ABV) allowed for the $1.07 tax rate from 14%
to 16% ABV (wines with 14% to 16% ABV currently are taxed at $1.57 per
gallon and would be taxed at the still wine rate of $1.07); and (iv) increase the
carbonation allowed in certain low alcohol wines (8.5% ABV or less) taxed at
the $1.07 rate from .392 to .64 grams of carbon dioxide per hundred milliliters.
The alcohol industry components of the new tax legislation will go into effect
beginning January 1, 2018 and run through December 31, 2019 with
reauthorization necessary in subsequent years.

Wine Excise Taxes Cut as House and Senate Pass Tax Reform
Legislation
by Cyril Penn | December 20, 2017 | 6:00 AM
The U.S. Senate joined the House last night in passing sweeping legislation to
rewrite the tax code, and though the The House will be taking a second vote
today, the White House is expected to celebrate the tax bill's passage later today,
as it's nearly a done deal. The legislation includes a signiﬁcant reduction in the
excise taxes wineries pay based on every gallon they produce.
The legislation will reduce excise tax payments for every winery in the country
by expanding the value of the existing producer credit and doing away with a
phase-out that currently prohibits many wineries from receiving any beneﬁt.
That's because the comprehensive tax legislation includes the Craft Beverage
Modernization and Tax Reform Act. The legislation provides a $1 credit per
gallon for the ﬁrst 30,000 gallons produced; $0.90 for the next 100,000 gallons;
and then $0.53.5 for up to 750,000 gallons.
Additionally, the legislation allows wines with up to 16 percent alcohol levels to
be taxed at the lower rate that previosuly applied to wines with less than 14

percent alcohol. Wineries producing wine that's 14.5 percent alcohol are going to
pay $1.07 per gallon instead of $1.57. Some of the maneuvers wineries go
through to bring wines down to 14 percent for tax purposes won't be necessary.
"This ranks right up there with all the work that we've done over the years on
direct to consumer shipping, Wine Institute president and chief executive Bobby
Koch told Wine Business Monthly. "Wineries are going to be very, very happy ...
" Wineries will receive a maximum tax credit of $451,700 annually under the
bill.
Small and, especially mid-sized wineries, will beneﬁt most. A winery, making
10,000 cases a year will save more than $23,000; a winery making 20,000 cases
saves twice that, though for the nation's largest wineries - those paying $150
million, $200 million, and even more in excise taxes - $451,700 isn't as huge.
That said, the change in the tax class from 14 to 16 percent probably is huge much more signiﬁciant to the larger wineries.
Sparkling wine producers get excise tax relief under the legislation too, and the
legislation increases the carbonation limit for still wines, which is expected to
lead to innovation with effervescent low-alcohol wine products. Some of the
low-end sparkling wines could change their C02 levels to get to that lower tax
class.
The provisions also apply to imported wines. That's a change, because the small
producer tax credit that was enacted when excise taxes on wine were raised 500
percent back in 1990, didn't apply to imports. Jeff Gutsch, CPA, partner and
group leader with Moss Adams LLP, said the Craft Beverage Modernization and
Tax Reform Act includes a useful provision for wineries producing wines that
age before release. The act considers wine ﬁnished and no longer subject to cost
capitalization after the manufacturing process - previously that threhold was met
when wine was held for sale. "If you're making big Napa Cabs, and you're ageing
them for a couple three years before they're relased, it's helpful," he said.
When the Craft Beverage Modernization and Tax was initially introduced, Wine
Institute opposed it, because it provided tax relief for breweries and distilleries,
but not wineries. Sen. Ron Wyden (D-OR) subsequently included wineries,
accepting a number of modiﬁcations Wine Institute requested. With a uniﬁed
industry, the legislation garnered more support. Wine Institute has been working
since 2015 to pass the legislation. More than 300 Representatives and 55
Senators signed on as sponsors of the bill, co-sponsored by Senator Roy Blunt
(R-MO).
Senator. Rob Portman (R-OH) offered the amendment that added the bill to the
broad tax reform legislation. The excise tax credits, scheduled to go into effect
in January 2018, are effective for two years but Koch said he's conﬁdent they can
be re-upped given the broad support for the legislation.
Beyond the Craft Beverage Bill, other changes in the tax legislation expected to
beneﬁt wineries include: modiﬁcations to the estate tax; pass-through tax
provisions for LLC's and partnerships; leaving the tax treatment for LIFO, or last
in, ﬁrst out inventory accounting, untouched; and immediate ﬁrst year expensing
for capital improvements, a ﬁve year provision that will appeal to wineries
interested in expanding their crush pads or purchasing new farm equipment.

Distilled Spirits Council Lauds Tax Reform's Federal Excise Tax Reduction on
Beverage Alcohol
" ... will enable the more than 1,300 operating distilleries nationwide to re-invest
in their businesses and stimulate job growth ..."
by Distilled Spirits Council (press release)
December 20, 2017
The Distilled Spirits Council today issued the following statement from Council
President & CEO Kraig R. Naasz on congressional passage of a two-year version
of the Craft Beverage Modernization and Tax Reform Act as included in the
comprehensive tax reform package, the Tax Cuts and Jobs Act.
"The Distilled Spirits Council commends U.S. House and Senate leaders and
their colleagues for approving the Craft Beverage Modernization and Tax
Reform Act as part of the Tax Cuts and Jobs Act. This legislation reduces the
federal excise tax on distilled spirits producers for the ﬁrst time since the Civil
War, which will enable the more than 1,300 operating distilleries nationwide to
re-invest in their businesses and stimulate job growth in their communities.
"Supported by 303 cosponsors in the House and 54 cosponsors in the Senate, this
landmark legislation creates a more equitable tax structure for distillers, brewers,
winemakers and importers of beverage alcohol by equalizing the federal excise
tax on spirits, beer and wine for the ﬁrst 100,000 proof gallons. It also provides
for the same in-bond treatment of spirits transferred in bottles as for beer and
wine and exempts the spirits aging process from interest expense capitalization
rules.
"We look forward to working with the U.S. Department of Treasury's Tax and
Trade Bureau to implement these important tax provisions as soon as the
President signs this legislation into law."
The Distilled Spirits Council is the national trade association representing
producers and marketers of distilled spirits sold in the United States.

Editor's Note: The Tax Cuts and Jobs Act approved today by the U.S. Senate
must be voted on again by the U.S. House of Representatives due to some
technical corrections but is widely expected to pass. The previous version was
approved by the House by a vote of 227-203.

Congress (Probably) Will Pass First Beer Excise Tax Revision in
26 Years
Beer Business Daily 12.20.17
It's been a long time coming, folks. Starting as somewhat of a pipe dream by the
Brewers Association years ago, the reality of the ﬁrst reduction in federal beer
excise taxes since Henry King and Bill Coors conspired to set up a small brewer
tax break is about to become a reality. For over 20 years, the BA, BI and NBWA
have been working to reduce the 1991 doubling of the FET on beer. And,
brewers of all sizes, including importers, are going to enjoy a two-year excise tax
reduction as well.
An abbreviated version of the Craft Beverage Modernization and Tax Reform
Act of 2017 accomplishes this goal. The bill was introduced in the 115th
Congress by Senators Ron Wyden (D-OR) and Roy Blunt (R-MO) and
Representatives Erik Paulsen (R-MN) and Ron Kind (D-WI). The House
delayed the vote on the bill last night at presstime, as we know this organization
is notoriously just terrible. But it's still expected to pass.
WHAT'S IN IT? To recap, the bill:
-Reduces the federal excise tax to $3.50 per barrel on the ﬁrst 60,000 barrels for
domestic brewers producing fewer than 2 million barrels annually.
-Reduces the federal excise tax to $16 per barrel on the ﬁrst 6 million barrels for
all brewers and all beer importers
-Keeps the excise tax at the current $18 per barrel rate for barrelage over 6
million.
-Seeks to streamline bookkeeping processes for small brewers and brew pubs.
-Reduces taxes on distilled spirits and wine, because we have to throw those
guys a bone too.
TWO-YEAR WINDOW. The tax cuts sunset in two years, which means brewers
will need to prove to Congress during that time that the reduction is good for the
economy by producing jobs which in turn create revenue for the treasury.
THE ARGUMENT. According to BI estimates, the American beer industry
contributes nearly $350 billion to our economy and supports 2.23 million
American jobs. However, on average, more than 40 percent of what American
beer drinkers pay for a beer goes toward federal, state and local taxes-from
excise to consumption to sales taxes, as well as the normal business taxes. That
makes taxes the most expensive ingredient in beer today.

WELL DONE. The Brewers Association, it's board, and in particular its chief
Bob Pease should be commended on the long and exhausting process of
shepherding this effort through countless iterations and by taking, more recently,
a more collaborative approach.
The Beer Institute, it's board, and its chief Jim McGreevy should also be
congratulated for their tireless effort to gather cosponsors to support the bill.
And, ironically, it was NBWA's opposition to the original BREW Act that led to
the compromise bill. Without their support, this bill could very well have been
killed at any point, as it was in the past.
This industry truly can get things done when we compromise and work together.

Texas Showdown, Brewers Can't Sell Distribution Rights After All
From Beer Business Daily December 19, 2017
Last Friday, the Texas Court of Appeals reversed a lower court ruling that
would have allowed craft brewers to sell their territorial distribution rights,
after a 2013 Senate bill had banned the practice.
Recall that Texas craft brewers Live Oak, Revolver and Peticolas Brewing sued
the state in 2014, deeming Senate Bill 639 unconstitutional under the Equal
Protection Clause, as it revokes a brewer's right to sell its brands. Then State
District Judge Karin Crump had ruled in favor of the Texas craft brewer
plaintiffs back in August 2016.
BUT. The state (the Texas Alcoholic Beverage Commission) appealed that
lower court decision. Its argument basically hinged on the value of the three
tier system, and positioned the 2013 law as "rationally related" integrity of said
system. Apparently, The Court of Appeals agreed.
CASE HEADED TO STATE SUPREME COURT. But Peticolas Brewing's
Michael Peticolas says this isn't over.
"I'm disappointed to see the appellate court hold that as a result of the State of
Texas issuing a small business a permit/license to conduct business, such
business no longer possesses any other rights granted by the constitution,"
Michael told BBD. "I do not believe that issuance of a license (e.g., a
manufacturing license) results in the forfeiture of constitutional rights and
consequently, we will appeal the appellate decision to the Supreme Court of
Texas.
"Procedurally, our case is based solely on state claims. Given that we did not
allege any federal claims, our case cannot be appealed to the United States
Supreme Court. Therefore, the Texas Supreme Court will be the ﬁnal arbiter of
this litigation. I suspect its decision will be rendered in the next 6 to 7 months."
He raises an interesting question: "Although I remain convinced that we will
ultimately prevail, have distributors already won? During the explosive growth
of craft beer from 2013 to today, distributors have collected distribution rights
from brewers across the State of Texas for free."

Texas Appeals Court Overturns Brewers' Distribution Row
Win
Source: Law360
By Michelle Casady
December 18, 2017

The Texas Alcoholic Beverage Commission has successfully appealed a Travis County
district court judge's ruling that a state law barring beer, ale and malt liquor producers
from selling regional distribution rights for their products is unconstitutional and
invalid, with Texas' Third Court of Appeals reversing that decision in an opinion issued
Friday.
The three craft breweries - Dallas-based Peticolas Brewing Co. LLC, Austin's Live Oak
Brewing Co. LLC, and Revolver Brewing LLC, headquartered in Granbury, Texas had successfully challenged Section 102.75 of the Texas Alcoholic Beverage Code in
district court in August 2016. But a three-judge panel of the Third Court of Appeals
reversed that ruling, holding that the regulation didn't violate substantive due process
rights as the three brewers had argued.
The brewers had told the court that the statute was unconstitutional because it violated
their "right to earn an honest living in the occupations of one's choice free from
unreasonable governmental interference." But the panel wrote that they had failed to
show that the statute "deprived them of occupational freedom" or "prevented them
from operating within their chosen trade - brewing and selling beer."
"Because section 102.75(a)(7) is presumed constitutional, it was appellees' 'high
burden' to overcome the presumption and show that the statute as applied to them
violated an economic liberty interest protected by the Texas substantive due course of
law clause," the opinion reads. "We conclude that they failed to do so. Thus, to the
extent that the trial court found section 102.75(a)(7) was unconstitutional as applied to
appellees, we conclude that the trial court erred in its summary judgment ruling."
The state had argued that the brewers had misunderstood the substantive due process
standard set by the Texas Supreme Court in the 2015 ruling Patel v. Texas Department
of Licensing and Regulation by trying to shift the burden to the Texas Alcoholic
Beverage Commission to establish that the rule did not impose a burden that is
"oppressive" relative to the governmental purpose served by the statute.
The craft beer makers, who challenged the statute in a December 2014 lawsuit, had
called the sale prohibition "nakedly protectionist" and said it in effect transferred
wealth from craft brewers to distributors, who could then sell their beer in new regions
without paying for the right to do so.
The Texas Alcoholic Beverage Commission had defended the validity of the statute,
saying it is rationally related to the state's so-called three-tier system, which segregates
production, distribution, and retail of beer and wine. The state says the three-tier
system is intended to reduce overconsumption of alcohol and prevent monopolization
of the alcohol industry.
Arif Panju, who represents the brewers, told Law360 on Monday that the Third Court
of Appeals ruling, which he plans to appeal to the Texas Supreme Court, is not only
"completely wrong," but "dangerous."
"You can look at case law across the country and in Texas, that if the government
enacts economic regulations that unreasonably interfere with the ability to run a
business, the provisions of the Texas Constitution can be invoked," he said. "This court
did not apply Patel and simply said there's no liberty interest at stake."
Panju characterized the statute as a law "written by distributors, for distributors, at the
expense of brewers."

The Texas Alcoholic Beverage Commission did not immediately respond to a request
for comment Monday afternoon.
Judges Jeff Rose, Melissa Goodwin and Bob Pemberton sat on the panel for Third
Court of Appeals.
The Texas Alcoholic Beverage Commission is represented by Michael P. Murphy of
the Texas Attorney General's Ofﬁce.
The brewers are represented by Arif Panju and Paul Sherman of the Institute for
Justice.
The case is Texas Alcoholic Beverage Commission et al. v. Live Oak Brewing Co et
al., case number 03-16-00786-cv, in Texas' Third Court of Appeals.
--Additional reporting by Jess Krochtengel. Editing by Adam LoBelia.

MISS COURT: A-B MATCH AND SNATCH IS FINE, BUT
YUENGLING CASE GETS TO MOVE FORWARD
The drama continues in Mississippi. Recall that A-B distributor Rex Distributing
tried to sell to neighboring Adams distributing, when A-B activated their contractual
"match and snatch" provision in their equity agreement to sell to Mitchell
Distributing.
Meanwhile, Yuengling was left holding the bag in a sense because it didn't wish to go
along with A-B to Mitchell, and instead inded up with blue-silver distributor FEB
Distributing.
Court says what we all "match 'n snatch" was legal because, essentially, Rex
concluded the sale and got its price. But court stopped short of dismissing the
question of whether Yuengling's decision not to go along was a wrongful termination.
So net net, Yuengling and Rex will seemingly still get their day in court unless they
settle. Stay tuned.

Beer Business Daily November 28, 2017

A-B TO MASS ABCC: THIS AIN'T PAY-TO-PLAY, THIS IS POS
A team of Anheuser-Busch attorneys stood before the Massachusetts ABCC
commissioners yesterday to dispute charges of pay-to-play activity brought against the
brewer's Boston branch, per Boston Globe. Recall that in May of this year, the ABCC
accused the branch, August A. Busch & Co., of providing nearly $1 million worth of
draught towers and coolers to hundreds of Boston-area retail outlets to induce
purchasing of its brands over the course of 2014-2015.

Since the charges were announced, A-B has argued that what they have done is legal,
as they consider the branded equipment to be permanent point-of-sale, and not a quid
pro quo arrangement. And yesterday was no different.
A-B attorney Richard P. Campbell said the branch is not involved in "some clandestine
kick-back scheme," but "engaged in only a highly visible marketing campaign aimed at
increasing recognition of Anheuser-Busch products," which "all competitive beer
distributors" do. So A-B attorneys told the agency if you punish us then you're
effectively "outlawing routine industry marketing practices," like providing POS
materials, per report.
Richard went on to argue that the equipment "was essentially loaned, not gifted, to the
retailers," per Globe, and pointed out that A-B's sales "at the involved retailers fell by
7% the year after they accepted the equipment." So where's the unfair advantage the
agency accuses us of? said Richard.
He also tried his luck with one of the main arguments presented by the Craft Brewers
Guild in their ongoing case with the ABCC surrounding pay-to-play charges: the
prohibition on inducements is no longer valid because it was struck down by the state
legislature in the '70s.
Recall the Craft Brewers Guild hasn't had much luck with this argument, a Suffolk
Superior Court judge recently ruled that the ban on inducements was still enforceable
with the "price discrimination" prohibition. Still, the ABCC did not charge A-B with
price discrimination, the Globe noted.
Ted Mahony, chief investigator for the ABCC, doesn't think A-B has much of a shot
here either, naturally. "This is a textbook tied-house case," Ted said. "Imagine if a
retailer has been asked to decide whether to carry and sell a product from a small
brewer, which cannot provide this equipment, or . . . from the world's largest brewer,
who can supply the refrigeration equipment."
Stay tuned to hear back from the commission, whom "typically takes several months to
issue rulings," according to the Globe.

ARTICLES OF INTEREST
The Science of Spirits
.___________________________________________________.
Still going! They're not demanding Prohibition anymore but the 143-year-old
Women's Temperance Union still exists - and they're ﬁghting some of biggest
issues affecting America today while hoping they can make it to 150
The Woman's Christian Temperance Union, which was founded 1874 and
lobbied for prohibition in the late 1800s and early 1900s, still exists today
The WCTU also advocated for equality and protections for women in a
time where women couldn't vote and largely depended on men

Though the union might seem outdated, many of their causes are still
relevant today in light of the opioid crisis and high numbers of drunk
driving deaths

http://www.dailymail.co.uk/news/article-5129105/The-WCTUfought-prohibition-exists-today.html

Lawsuits Take Aim at Interstate Shipping
Will it take the US Supreme Court to settle the thorny issue of
shipping wine around the country?
A concerted effort is underway to to get shipping laws before the
Supreme Court, W. Blake Gray reports.
Posted Tuesday, 05-Dec-2017
Here's some good news for wine lovers in middle America: lawsuits have been
ﬁled in three states that could allow wine lovers to order wines from any state.
And not just by any law ﬁrm - it's the same lawyers who opened up the country
to direct shipping from wineries.
Currently residents of only 13 states and the District of Columbia can legally
order wine online from an out-of-state retail store. This is a big contrast to

ordering from a winery: residents of 42 states can order wine from out-of-state
wineries.
Three of the largest states that don't allow interstate wine shipments from
retailers are Illinois, Michigan and Missouri. Two Indianapolis-based attorneys,
Bob Epstein and Alex Tanford, have ﬁled suits in each of these states challenging
the laws. They're looking at ﬁling lawsuits in other states as well, and they hope
eventually the US Supreme Court will rule on the issue - which would have an
impact nationwide.
"Going into the 21st Century we need to be able to open up the markets," Epstein
told Wine-Searcher. "The two younger lawyers we work with in the Michigan
lawsuit said: 'We don't want to have to go into a wine shop. We buy everything
online. Why can't we buy wine online?'"
Epstein and Tanford were attorneys behind the landmark 2005 US Supreme
Court case Granholm v. Heald. In that case, the states of Michigan and Florida
had laws that allowed local wineries to ship wine to state residents, but not outof-state residents. By a 5-4 decision, the Supreme Court ruled that those laws
violated the commerce clause of the US constitution by favoring one state's
products over another.
Many states immediately changed their laws to allow out-of-state wineries to
ship to their residents. But it wasn't clear whether the Granholm decision should
apply to retailers, and with the ruling expressly calling the three-tier system
"unquestionably legitimate", states have been much slower to address differential
treatment of retailers.
Not many wine lovers paid attention to the dichotomy until this year, when encouraged by alcohol wholesalers who invest heavily in politicians - states
began cracking down on UPS, FedEx and other common carriers that deliver
wine. The upshot is that fewer Americans can order wine online today from an
out-of-state retail store than could in the immediate wake of the 2005 Supreme
Court decision.
"People who want to buy an anniversary wine or a birthday wine, or are
collectors and want older vintages, they have trouble ﬁnding these wines unless
they go on the Internet," Epstein told Wine-Searcher. "There are retailers in
California and New York that carry some of these wines."
Because each state's alcohol laws are different, each lawsuit is slightly different
at the state level. But the principle is the same, and that could allow the suits to
be combined. But to win at a higher level, Epstein and Tanford ﬁrst have to lose.
"As a constitutional litigator, it is easier to get the Supreme Court to settle it is if
you have a split between circuits," Epstein said.
In other words, the lawyers need the cases to be appealed to US appellate courts,
and for the 6th circuit, which covers Michigan, to rule one way and the 7th
circuit (Illinois) or 8th circuit (Missouri) to make the opposite ruling.
The other way to get to the US Supreme Court is for the state to lose the case and
then decide to appeal. Michigan has already lost more than once because its
legislature just can't write a statute that conforms to Granholm v. Heald, but it
hasn't appealed.
"In Michigan, we originally gained a victory there, and then they legislated
against it," said Epstein. "My partner Alex Tanford went up there and testiﬁed
and said: 'If you do this, we're going to sue again.' And we did."

Epstein says that because of its restrictions on out-of-state retailers, Michigan
currently allows only about 40,000 different wines into the state. That may sound
like a lot, but more than 400,000 wines are registered with the US Alcohol and
Tobacco Tax and Trade Bureau, so Michigan is allowing less than 10 percent of
all wines sold in the US to be purchased by its residents.
Epstein and Tanford are not undefeated in these cases. They won a postGranholm case in Michigan before the current one, and lost one in New York
state. They walked away from a case in Texas, leaving attorney Ken Starr - most
famous for his blow-by-blow investigation into Bill Clinton's relationship with
Monica Lewinsky - to win a tightly ruled case that didn't end up opening
shipping into the state.
They also have some wins that won't reach the Supreme Court level. Indiana had
a law requiring residents who wanted to order from wineries to have a one-time
face-to-face meeting at the winery.
"We argued that there are many wineries that are not open to the public, so
people can't have the face-to-face meeting," Epstein said. "So they dropped that
requirement."
Even if they get these cases back to the Supreme Court, it's no certainty that the
court will rule the same way. The 2005 ruling was by a 5-4 verdict with an
unusual grouping of justices, with Antonin Scalia joining the court's more liberal
judges to give wine lovers the win. Scalia, who died in 2016, was famously
conservative, but he was also a wine lover.
It's hard to predict how long it might take these cases to wind to the Supreme
Court, or even if the court will hear them if they get that far. Epstein said he
expects a ruling in the Michigan case next year. If the attorneys get the right
combination of rulings, "ﬁve or six years might be a reasonable projection" for
the Supreme Court to take a look at it.
"I'm not the youngest guy in the world," said Epstein, who has been a lawyer
since 1970. "But it's a labor of love for me."

Lawsuit Challenges Missouri's Restrictive Wine Sale and
Shipping Laws Posted By Sarah Fenske on Thu, Nov 30, 2017 at 6:53 AM
The Missouri law that bars out-of-state wine distributors from shipping directly
to in-state customers is now the subject of a lawsuit.
A Florida wine store, its owner and a St. Louis wine enthusiast who counts
himself a customer are the plaintiffs behind the suit, which was ﬁled yesterday in
federal court. They claim that the state's unwillingness to let the shop ship to
customers in Missouri is unconstitutional - violations of the commerce clause
and the privileges and immunities clause.
They are suing Governor Eric Greitens and Attorney General Josh Hawley. In
the suit, Michael Schlueter of St. Louis describes himself as a "regular purchaser
and consumer of ﬁne wine."
But if Schlueter wants to purchase ﬁne wine from out-of-state retail stores - older
vintages that are hard to come by, or newer wines that have sold out locally state law bars him from doing so. That's more than an inconvenience; he says it's
keeping him from the bottles he wants. "Most retailers who carry rare and
unusual wine are located in California and New York, and Mr. Schlueter cannot

afford the time and expense of traveling to out-of-state retailers to purchase a few
bottles of rare wine and personally transport them home," the suit alleges.
And stores, too, are out of luck. Heath Cordes, the professional wine consultant
who owns Magnum Wine and Tastings in Sarasota, alleges in the suit that he'd
like to ship to customers like Schlueter. They visit his store on vacation, or while
living in Florida after retirement - but can't have the shop ship wine to
themselves or their friends.
The lawsuit is seeking an injunction barring the state from enforcing its laws and requiring it to give out-of-state retailers the same shipping rights as those instate.

Beer Business Daily, December 1, 2017
*

PABST'S FIGHT WITH FP WINNER IN MARYLAND AIN'T
OVER YET
More bad news coming out of the courtroom for Pabst. As you may know, the
brewer is involved in several lawsuits around the country concerning wrongful
terminations of distributors. We've covered two at length this year - the ongoing
court case in Washington, and a similar one in California - and neither of the
respective courts seem to be leaning in favor of Pabst.
Now, we've come to ﬁnd out that another wrongful termination dispute playing
out in Maryland, one that we thought was all but won by Pabst, has taken a big
turn. Last week, the Appeals Court brought the case back to its beginning by
reversing the circuit court's decision, a decision that had pretty much wrapped up
the case for Pabst. Read on...
If you want the lowdown on this particular suit see [BBD 07-12-2016], but
really, you know how the story goes by now... Pabst came under new ownership
in 2014, causing the company to believe they had become a "successor beer
manufacturer." They then terminated FP Winner, a Baltimore area distributor,
under this belief in early 2015, and moved on with seven local distributors. And
of course Winner ﬁled a complaint against Pabst claiming they had no legal right
to terminate them.
Then things got messy: Winner fudged their initial complaint by referring to the
wrong contract, but ﬁled an amended complaint eight months later (January
2016). Pabst tried to strike the amended complaint saying Winner took too long
to ﬁx it, "resulting in prejudice to Pabst." Plus, the amended complaint "changed
the operative fact pattern of the case," the brewer claimed. And ﬁnally, Pabst
argued that the amended complaint would have forced it to "to redo activities
that had already cost it hundreds of thousands of dollars in legal fees."
Winner then ﬁled a motion for partial summary judgment and Pabst ﬁled a
motion for summary judgment the same day (January 27, 2016). The circuit
court held a hearing on the motions in April of that year, and two months later

the circuit court granted Pabst's motion to strike the amended complaint and the
brewer's motion for summary judgment.
It looked like that would be the end of that, but then the Appeals Court came in
last week and said, "We hold that the trial court abused its discretion in granting
Pabst's motion to strike the Amended Complaint." Moreover, "Pabst carried the
burden of showing that the Amended Complaint, if not stricken, would result in
prejudice or undue delay, and Pabst failed to satisfy its burden."
The Appeals Court then broke Pabst three-point argument down one by one.
On Pabst's claim that the amended complaint was ﬁled too late - "Winner ﬁled its
Amended Complaint before Pabst moved for summary judgment and well before
the trial date was established," the Appeals Court wrote.
On Pabst's arguments that the facts were all out of whack in the new complaint Not so, said the Appeals Court, "all of Winner's claims in both pleadings arose
out of the same transaction -- namely, Pabst's termination of Winner's
distribution rights."
And ﬁnally on Pabst's claim that the amended complaint would have forced it to
shell out tons of money - the Appeals Court said Pabst "failed to show" how
ﬁghting it "would have resulted in unnecessary or wasted costs.
"Given that Pabst failed to carry its burden on multiple fronts, and in light of
Maryland's liberal policy toward amended pleadings, we conclude that the trial
court's decision was far enough from the 'center mark' to warrant reversal," the
Appeals Court concluded.
And what about Pabst and Winner's motions for summary judgment and partial
summary judgment, respectively. The Appeals Court basically said we're leaving
that alone. "Because we vacate the circuit court's granting of the motion to strike
the Amended Complaint, we make no further holding on the parties' competing
motions for summary judgment."

Interview: WSWA President & CEO Craig Wolf On The Direct Shipping Issue
As e-commerce continues to gain momentum in the beverage alcohol arena, the
practice of interstate shipping of wine by retailers has become a highly
contentious issue-especially after carriers like UPS and FedEx began refusing
such shipments in most cases within the past year. While retailers are eager to
expand the playing ﬁeld beyond the 14 states that allow out-of-state shipments,
distributors-represented by the Wine & Spirits Wholesalers of America
(WSWA)-are concerned about effects on the three-tier system, and have lobbied
aggressively to maintain the status quo. SND recently spoke with WSWA
president and CEO Craig Wolf to get his views on the topic.
SND: Some say that restricting retailers' interstate shipping of wine unfairly
denies consumers access to products they desire. What's the WSWA's stance?
Wolf: In the wake of the Supreme Court's Granholm decision, every winery in
the country can ship wine without limits to 45 states. Wine sales overall are up as
a result. But when it comes to the retail trade, the law doesn't allow shipping to
most states, and those states are now taking their responsibility to enforce those
laws seriously. Granholm was very clear: it allows producers to ship but also

says that the three-tier distribution system is legitimate. There have been
attempts by retailers to challenge the decision in local courts, and we've stepped
forward to offer our opinions. We think the matter has been settled.
SND: What's wrong with retailers shipping across state lines?
Wolf: When retailers ship out-of-state, you can't hold them accountable for
paying taxes or checking for I.D.s. The laws now ensure that states can collect
the taxes they are owed. In today's world, with more wholesalers having national
coverage, the wines that retailers ship are usually available in other jurisdictions
already. The retailers engaging in interstate shipping therefore don't bring
additional value to the market.
SND: How is the UPS driver who receives valid age veriﬁcation for a shipment
from out-of-state different from a Drizly driver delivering wine from a local
retailer?
Wolf: In the latter case, it's the retailer itself showing up at the customer's
doorstep. And they are licensed by the state. So there is lots of protection there.
In time, I think you'll see the need for out-of-state delivery disappear on its own.
Increasingly, Americans are on-demand consumers-they want their wine in an
hour from the store, not in two days or four days from out-of-state. Long distance
shipping is out of step with the times.
SND: Many retailers had been approaching shipping as a sort of gray market-not
exactly legal in most places, but with oversight generally rare.
Wolf: This should never have become a gray market. The law either allows
shipping or it doesn't. You're either licensed or not. Those retailers talking about
a gray market are trying to justify illegal acts. If retailers want to make this legal
they can go to state legislatures and make their case and get the laws changed.
They haven't been successful so far.
SND: How about wine auction houses? In most cases they're reselling a product
that has already had taxes paid and been through three-tier distribution. Shouldn't
they be able to ship?
Wolf: We have real concerns about the auction houses. There is the risk of selling
to underage people, and there's also the risk of counterfeit or adulterated products
being sold. The licensed system that's part of three-tier distribution is the best
way to ensure the safety of consumers. This is alcohol, after all, a controlled
product that needs to be regulated.
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Interstate Shipping Issue Looms Large Again As States
Take Strict Enforcement Measures
For years, retailers have shipped quietly into non-reciprocal states that were lax
in enforcement, but lately there have been some tough crackdowns on interstate
shipping. In January, Illinois lawmakers made it a felony to deliver wine into
their state. Other states began threatening to conﬁscate wine in transit and levy
major ﬁnes on shippers. Earlier this year, FedEx and UPS announced they were
ending wine deliveries to all states except the 14 where shipping is legal. And
then Amazon announced it would drop its Internet wine sales.

The shift has reduced the revenues of key retailers around the country. Daniel
Posner, the owner of Grapes the Wine Company in White Plains, New York,
derived 50% of his revenues from interstate shipping. "I have a staff of 12, and
I'm facing layoffs and changes in the amount of space I lease," says Posner,
who's also the president of the National Association of Wine Retailers (NAWR).
In suburban Chicago, Johnson Ho, owner of high-end retailer Pantheon Wine
Shoppe, recently got a letter from liquor control authorities in Maine threatening
to conﬁscate any wines he ships there in future. He once did big business sending
holiday gift bottles out of state. Now he has closed down virtually all shipping,
cutting off nearly a third of his revenues. "If you lived in Maine and wanted
Romanée-Conti or Petrus, you came to somebody like me," says Ho. "There
wasn't much sold there by in-state retailers. But I can no longer serve those
clients."
Meanwhile, the 38-store Binny's Beverage Depot chain has shut down all out-ofstate shipping. "I believe in free markets and the free ﬂow of goods and services
across state lines," says Binny's owner Michael Binstein. "Everybody loses,
including Binny's and its customers, when we get away from the gospel of free
enterprise."
Auction houses sell wine through retail licenses, and Devin Warner, president of
Chicago Wine Co., says he'll now focus on Illinois and legal state bidders. Jeff
Zacharia, the president of Zachys in Scarsdale, New York, thinks non-U.S.
bidders might now gain the upper hand, and he's hoping to persuade New York
lawmakers to legalize reciprocal shipping next year. Zachys recently acquired a
retail license in Washington, D.C. He and other retailers may try to buy up
licenses in other states to expand their reach again. "We're exploring all options,"
Zacharia says.
Meanwhile, merchants face continued resistance from wholesalers. Craig Wolf,
president and CEO of the Wine & Spirits Wholesalers of America (WSWA),
argues that states have been lax in their enforcement for too long. "The law in
most states doesn't allow retailers to ship, and the states are now taking their
responsibilities seriously," says Wolf. "If retailers want to ship direct, they have
the right to go to state legislatures to have the laws changed."
The NAWR is attempting to do just that. It has helped introduce a bill in
Massachusetts to overturn the state's ban on shipping both in and out of state, and
expects more open-shipping bills in New York, Connecticut, Rhode Island and
Alabama soon. A court case challenging no-shipping laws in Texas went down to
defeat, but cases in Illinois and Michigan are being pursued by retailers-who
ultimately hope to get a new U.S. Supreme Court decision.

In Wine Trademark Battle, Judge Says TTAB Ruling Is Binding
Source: Law360, By Bill Donahue, December 12, 2017
Citing a recent U.S. Supreme Court ruling, a New York federal judge ruled
Monday that a California vineyard was barred from relitigating a decade-old
decision issued by the Trademark Trial and Appeal Board. Siding with Italian
vintner Cesari SRL in an infringement action against Napa Valley winemaker
Peju Province Winery LP, the judge said she was bound to follow the board's
2004 decision, which said Peju's Liana wine was confusingly similar to Cesari's
Liano brand.

"Peju Province is precluded from re-litigating the likelihood of confusion
between the parties' marks," U.S. District Judge Naomi Reice Buchwald wrote.
Buchwald's ruling is notable in that it applied the Supreme Court's decision in
B&B Hardware Inc. v. Hargis Industries, an opinion that was closely read when
it was issued in 2015 but one that experts say is still an open question two years
later.
In B&B Hardware, the justices said that rulings by the TTAB could sometimes
have "preclusive" effect in later federal court cases over the same marks. An
earlier board ruling would later be binding, the justices said, if "the usages
adjudicated by the TTAB are materially the same as those before a district court."
According to Cesari, that new precedent meant that Peju was barred from
relitigating what the TTAB had already decided: that consumers would likely be
confused by the similar-looking "Liana" on the same type of product.
Aiming to avoid preclusion, Peju argued back that the two cases were not
"materially the same." At the TTAB in 2004, the issue was a registration
covering all "wines," while in federal court, the case is limited to the use of
"Liana" only on expensive wines from Northern California aimed at
"sophisticated customers."
On Monday, noting that "wines purchased by sophisticated consumers, after all,
are still wines," Judge Buchwald called Peju's argument "a distinction without a
difference in this context."
"The speciﬁc trade channels and classes of consumers that purportedly
characterize the Liana mark's usage are among the 'reasonable trade channels'
and 'usual classes of consumers' the TTAB considered," the judge wrote. "In
other words, the marketplace usage the TTAB considered, wines, entirely
encompasses the narrower usages defendants proffer in this litigation."
"Because defendants have not offered any evidence that Liana is used with
respect to goods other than wines (bicycles or soda, for instance), there are no
'non-disclosed' usages that might necessitate a successive adjudication," the
judge wrote, quoting from the B&B Hardware ruling.
Monday's ruling left open whether the same preclusion should apply to two
related defendant entities, saying it was not clear whether they were sufﬁciently
owned by Peju to be bound by the TTAB decision.
The two wineries have been battling for years.
Peju ﬁrst applied at the USPTO to register its "Liana" mark in 2003. Cesari
quickly opposed, and won a ruling the next year that the name was confusingly
similar to its own "Liano." Peju did not appeal the decision, but continued to use
the unregistered name.
In March 2016, Peju again applied to register "Liana" as a trademark. Cesari
again opposed the application, and in February ﬁled the current infringement
case in federal court.
Attorneys for both sides declined to comment on the court's decision.
Cesari is represented by Valeria Calaﬁore Healy of Healy LLC.
Peju is represented by Jennifer L. Taylor, J. Alexander Lawrence and Joyce Liou
of Morrison & Foerster LLP.

The case is Cesari SRL v. Peju Province Winery LP et al., case number 1:17-cv00873, in the U.S. District Court for the Southern District of New York.

Texas: Hanover Pushes Back On Liquor Chain's 5th Circ. Revival
Bid
Source: Law360, By Rick Archer, November 30, 2017
Hanover Insurance Co. on Thursday asked the Fifth Circuit to ﬁnd it does not
owe a Texas liquor store chain the costs of a lawsuit against the chain's credit
card processor after two data breaches, arguing all the evidence pointed toward
the claim being excluded.
Hanover said Spec's Family Partners Ltd.'s suit was an excluded contractual
dispute, arguing what Spec's said were claims letters from credit card processor
First Data Merchant Services weren't, and that all of the outside evidence spoke
against coverage.
"The demand letters do not allege any duty to First Data other than a contractual
duty under the merchant agreement and do not allege that Spec's breached any
such duty," it said. "The demand letters do not allege that First Data has
sustained any injury and do not allege that Spec's proximately caused any such
injury."
Spec's, which has roughly 160 locations in Texas, sued Hanover in February
2016 after the insurer had refused to pay the costs of Spec's 2014 Tennessee
lawsuit against FirstData. The retailer alleged that Hanover had agreed to cover
defense costs after FirstData withheld $4.2 million in receipts to help cover
nearly $10 million in losses stemming from Spec's data breaches in 2012 and
2014, according to court documents.
While Hanover argued that ﬁling a suit against FirstData constituted an
afﬁrmative action that was not covered by the terms of the defense funding
agreement it had with Spec's, U.S. District Judge Gray H. Miller agreed with the
insurer's arguments when he granted its motion for judgment on the pleadings in
March. His opinion was initially ﬁled under seal, but in April it was unsealed,
with Judge Miller ﬁnding that FirstData's demands relied upon the merchant
agreement between the parties, not upon the insurance policy, and so Hanover
had no duty to defend the data-breach claims.
On appeal the retailer argued even with the policy provision, called Exclusion N,
which potentially bars certain claims, Hanover had a duty to defend it. It argues
that it does not matter whether or not there was a potential that Spec's could be
held liable or found negligent in the underlying suit, the duty to defend existed
once a claim existed.
Hanover, however, said the letter cannot be seen as a claim, as it merely stated
FirstData was reserving its rights to make additional claims and that MasterCard
may ﬁne Spec's if it failed to ﬁll out certain forms.
"This suggestion is analogous to one party suggesting to another party that it
should complete its tax returns, or else the IRS might impose ﬁnes or seek

prosecution. Such a suggestion is not a written demand for relief," it said.
Hanover further argued that because the letter is not obviously a demand the
court is allowed to consider extrinsic evidence, including the merchant
agreement itself and court pleadings from Spec's suit, and that all of those
support dismissal.
"Hanover's request for judicial notice includes various pleadings in the Tennessee
litigation in which Spec's, First Data and the court in that action all agree that
First Data is asserting a right to recover based on the merchant agreement," it
said.
"We are conﬁdent in our legal arguments and look forward to getting Spec's the
coverage that Hanover agreed to provide in their policy," Rondla Breaux, one of
the counsel for Spec's, said in an email statement Thursday.
Counsel for Hanover declined comment.
Spec's is represented by Ronald W. Breaux, Jeremy D. Kernodle and Micah E.
Skidmore of Haynes and Boone LLP.
Hanover Insurance is represented by Darcy L. Ibach, Jeffrey A. Goldwater and
Perry M. Shorris of Lewis Brisbois Bisgaard & Smith LLP.
The case is Spec's Family Partners Ltd. v. The Hanover Insurance Co., case
number 17-20263, in the U.S. Court of Appeals for the Fifth Circuit.

Distillery hit with lawsuit after using 'breakfast' in new whiskey
name
Source: http://www.mlive.com/ By John Agar Nov 29
The distillers of ﬁnely crafted spirits, Breakfast Gin and Breakfast Rye, are
caught up in a name-calling ﬁght for their not-just-for-breakfast drinks.
Makers of Breakfast Gin are trying to stop Grand Rapids' Gray Skies Distillery's
December launch of its latest whiskey, Breakfast Rye.
FEW Spirits LLC, an Evanston, Illinois, distiller, ﬁled a federal lawsuit against
Gray Skies Distillery. The business, at 700 Ottawa Ave. NW, is owned by
Brandon Voorhees and Steve Vander Pol.
"(Gray Skies Distillery) has deliberately and willfully used the BREAKFAST
RYE mark to trade upon FEW's widespread and hard-earned goodwill in its
BREAKFAST GIN distilled spirits, as well as to confuse consumers as to the
origin and sponsorship of (Gray Skies') distilled spirits," Grand Rapids attorney
Bruce Courtade wrote in the lawsuit.
He is seeking an injunction to prevent Gray Skies from selling Breakfast Rye
under that name, as well as damages if it winds up behind the bar or on store
shelves.
Courtade said that FEW Spirits, "an industry-leading producer of craft spirits
sold through the United States," trademarked Breakfast Gin, described as a
"uniquely handcrafted spirit enjoyed by consumers well before" Gray Skies
started packaging its new product.
"As a result of FEW's extensive use and promotion of the BREAKFAST GIN
mark in connection with distilled spirits, the BREAKFAST GIN mark has

become well-known and recognized by the public as identifying and
distinguishing FEW and its high-quality distilled spirits."
Grand Rapids attorney Thomas Williams hasn't yet ﬁled a response to the lawsuit
but told MLive and The Grand Rapids Press said no one would confuse the two
products.
"Breakfast" is a descriptive and common term. It describes the type of products
that go into an ale or liquor, he said.
In Gray Skies' case, they ﬁnish their whiskey in maple-syrup casks for six
months.
Grand Rapids Founders Brewing Company has its own Breakfast Stout, and isn't
the only one using the word to describe products.
Williams said the packaging of Breakfast Gin is distinctly different from
Breakfast Rye's.
One of the factors in trademark law focuses on the likelihood of confusion over a
product by consumers. Buyers of craft spirits are very discriminating, Williams
said.
"I think we would vigorously dispute that anybody's going to be confused when
you put the two products side by side in the market, he said.
"Unfortunately, we have to ﬁght this lawsuit." He said that his clients should be
focused on their product. The holidays are on tap.
"It's unfortunate they have to deal with this right now. They've got a pretty cool
brand, a pretty cool product." Gray Skies, which says it's "Crafted from the
Great Lakes," features a map of Michigan and the Great Lakes on its Breakfast
Rye. The FEW Breakfast Gin bottle has a more "old medicinal feel," Williams
said.
FEW Spirits has kept an eye on Gray Skies' new offering. It included photos of
bottles, taken from Gray Skies' Facebook announcement that "something new is
coming," in its lawsuit.
FEW's counsel sent a notice in October telling Gray Skies it had prior rights and
registration to Breakfast Gin, and told it to cease any use of Breakfast Rye. In the
lawsuit, it alleged trademark infringement, unfair competition, and violation of
Michigan's Consumer Protection Act.
Gray Skies responded by submitting a letter of protest to FEW's pending
trademark application. "The use of 'breakfast' to describe alcoholic beverage
products that have characteristics, aromas or ﬂavors reminiscent of breakfast
foods, is replete in the marketplace," Williams wrote.
"For example, Founders Brewing Company markets and sells Founders
Breakfast Stout and Founders Canadian Breakfast Stout. Dogﬁsh Head markets
and sells Beer for Breakfast Stout." Gray Skies plans to release Breakfast Rye
next week, both at its tasting room and bars and restaurants around Michigan.
"Breakfast Rye whiskey was aged in charred, new, oak barrels, then ﬁnished for
six months in maple syrup casks - imparting a subtle, sweet ﬁnish to the
otherwise spicy rye spirit," Gray Skies said, in an announcement.

The name of breakfast liquors isn't necessarily to be taken literally, Williams, the
attorney, said. "I don't know if anyone's saying, 'Yes, you should have this for
breakfast." No hearings have been set. The case is assigned to U.S. District
Judge Paul Maloney in Kalamazoo and Magistrate Judge Phillip Green in Grand
Rapids.

SPI Group hails 'victory' in Stoli trademark case
Source: The Spirits Business by Nicola Carruthers 24th November, 2017
SPI Group has achieved a "signiﬁcant legal victory" against a state-run Russian
company over the continuous battle for the Stolichnaya vodka trademark in
Australia and the US. On Monday (20 November), the Federal Court of
Australia ordered that Federal Treasury Enterprise Sojuzplodoimport's (FKP)
case against SPI is suspended until further notice.
The court said that the Russian Federation was the "real plaintiff" in the
proceeding. The Russian Federation has until the 30 November 2018 to produce
documents that it "has been withholding for years". SPI can then seek the formal
dismissal of FKP's claim. The court also ordered that FKP pay SPI's legal costs.
It follows a 12-year-long dispute over who inherited the vodka brand when the
Soviet Union collapsed - either the Russian Federation and FTE or the privatised
"successor" to the Soviet ﬁrm that sold Stoli during the Cold War. The case also
follows the dispute in early November, where the US District Court for the
Southern District of New York ruled in favour of SPI. The case is suspended for
45 days or until FKP completes production of documents from various agencies
of the Russian Federation, whichever is longer.
The court ordered that nine categories of documents relevant to the parties'
dispute over the US Stolichnaya trademarks be produced from the Federal
Agency for the Management of State Property; Rosalcohol; the Ministry of
Agriculture; the Ministry of Property Relations of the Russian Federation;
Rospatent; the Apparatus of the Russian Federation Government; and the
Administration of the Russian Federation President.
The ruling marks a "signiﬁcant victory" for SPI because the claims in relation to
the US trademarks cannot be fairly adjudicated without discovery from the
Russian Federation. SPI Group "continues to expect positive results" because
the plaintiffs' claims in the long-standing dispute have no merit. Last month, SPI
Group won a lawsuit in Brazil against FKP and three related parties, with the
judge ruling 3-0 in favour of the vodka maker.

Feds seize $1 million from Hammond liquor store alleged to
bootleg to Illinois
Joseph S. Pete joseph.pete@nwi.com, 219-933-3316
Business reporter
Dec 20, 2017 Updated 1 hr ago

HAMMOND - Though bootlegging is most commonly associated with
Prohibition, bathtub gin and gangsters like Al Capone, federal prosecutors say
it's alive and well in Northwest Indiana.
The federal government has seized $1 million from a Hammond liquor store
alleged to have sold booze to Illinois liquor stores so they could dodge the higher
state alcohol taxes in the Land of Lincoln.
In June, law enforcement ofﬁcials seized $1 million from Columbia Liquors at
6433 Columbia Ave. in south Hammond and its bank accounts at First Merchants
Bank in Munster, including more than $52,000 in cash the owners had at their
home, according to court records. The U.S. attorney's ofﬁce is now pursuing a
forfeiture case in the United States District Court Northern District of Indiana in
Hammond.
The federal case charges that Columbia Liquor owners Shreyas Patel and
Dipteben Patel "devised a scheme to defraud or obtain money by false or
fraudulent pretenses." Prosecutors allege Columbia Liquors bought liquor from
three Indiana distributors and in turn sold it for cash to liquor stores across the
south suburbs in Illinois, where excise taxes are substantially higher.
"Speciﬁcally, the Patels, through their Indiana liquor store, purchased large
quantities of liquor and sold them to seventeen Illinois liquor stores, at least ﬁve
of which they own, for subsequent retail sale thereby depriving the State of
Illinois of excise and sales taxes to which it was entitled," Assistant U.S.
Attorney Orest Szewciw charged in the federal complaint. "By selling liquor
purchased without payment of excise taxes in Illinois, the Illinois liquor-store
owners, including the Patels, increased their proﬁts. In furtherance of the scheme
to defraud or obtain money by false pretenses, the Patels caused the use of
interstate wire communications."
The feds alleged Columbia Liquors operated a "front door register" for legitimate
retail sales that brought in an average of $1,570.12 a day earlier this year, and a
separate "back door register" for sales to Illinois liquor stores that brought in
$42,347.76 per day, according to court documents.
The Patels did not immediately return messages.
In court, their attorney argued they run a legal business, that some of money
seized was from lottery sales, and that the federal government violated their
Fourth Amendment right to be free from illegal searches and seizures.
"Plaintiff is (stopped) from obtaining a forfeiture judgment because it obtained
the seizure warrant through incorrect, misleading, or incomplete allegations,"
defense attorney Glenn Seiden wrote in response to the federal complaint.
"Plaintiff cannot obtain a forfeiture judgment because it has not acted in good
faith."
Liquor excise tax rates are signiﬁcantly lower in Indiana than in Chicago: $0.115
for beer in Indiana compared to $0.611 in Chicago, $0.47 for wine in Indiana
compared to $2.52 in Chicago, $2.68 for liquor in Indiana compared to $13.73 in
Chicago when state, city and Cook county taxes are added up.
"The $2.68 per gallon Indiana tax rate on hard liquor is $8.37 per gallon less than
the tax in Cook County, and $11.05 per gallon less than in Chicago," the U.S.
attorney's ofﬁce wrote in its forfeiture complaint. "If a liquor-store owner in
Cook County and Chicago avoids paying the excise taxes imposed by the state,
county and city, the cost of his products would be less than that of his
competitors in the same area. With reduced purchase costs, a liquor-store owner
would keep more proﬁt. If the liquor-store owner did not pay the cost of excise
tax, the liquor-store owner could offer a much lower retail price of products to
increase sales volume, and effectively undercut the price charged by other liquor
stores in the area."

The Wine and Spirits Distributors of Illinois trade association said cross-state
bootlegging costs Illinois nearly $30 million in lost tax revenue every year.
"The continued brazen disregard for Illinois law by these modern-day
bootleggers is putting the health and safety of Illinois consumers at risk and
costing our state millions in much-needed tax revenue," WSMI Executive
Director Karin Lijana said. "Any out-of-state retailer may set up shop in Illinois
as long as they follow existing state laws and compete fairly. The issue is that
retailers who avoid paying their fair share of taxes expose Illinois residents to
alcohol shipments that can't be tracked or recalled in the wake of a safety
incident."

ILLINOIS DISTRIBS RAIL AGAINST ILLEGAL INTERSTATE
SHIPPING SCHEME
Illinois distributors have banded together for another investigation into interstate
shipping violations. The Wine and Spirits Distributors of Illinois trade
organization claims the investigation uncovered a scheme in which an Indianabased liquor store sold product to Illinois liquor stores, helping them to avoid
paying taxes and bypass Illinois distributors.
According to a lawsuit ﬁled by the US Attorney's Ofﬁce against Indiana-based
Columbia Liquors, the store owners sold millions of dollars' worth of alcohol to
Illinois stores off the books.
"Any out-of-state retailer may set up shop in Illinois as long as they follow
existing state laws and compete fairly," says Karin Lijana Matura, executive
director for the WSDI. "The issue is that retailers who avoid paying their fair
share of taxes expose Illinois residents to alcohol shipments that can't be tracked
or recalled in the wake of a safety incident."
The group also highlights online alcohol sales as a part of a larger problem. It
claims hundreds of companies disregard the state's regulations resulting in "a
huge loss of regulatory authority" as they see it.

12.6.17
SAZERAC, PRICHARD'S REACH SETTLEMENT OVER
'DOUBLE-BARRELED' TRADEMARK
After three years in court, Sazerac and Tennessee-based Prichard's
Distillery have reached a settlement in the trademark suit over the
term "double barreled." Last week, a US District Judge dismissed the
case because the two companies reached a settlement agreement in
August.
QUICK RECAP. Prichard's Distillery took Sazerac to court in 2014
for allegedly infringing on its "double barreled" trademark. Prichard's
claims the double barreled term refers to both a double-barreled
shotgun and the production of its bourbon, and has become

distinctive to its brand [see WSD 08-15-2014]. Sazerac argued the
"double barreled" term was being used to describe the production
process, and that Prichard's does not own any enforceable trademark
rights to the term.
No speciﬁcs were shared on what the settlement agreement included,
but the complaint and all counterclaims were dismissed with
prejudice and without costs or attorney fees, per court documents.

FL Retailer Reignites Out-of-State Shipping Fight in Missouri
11.30.17
Florida retailer Magnum Wine and Tastings ﬁled suit yesterday against the state
of Missouri, claiming the state law prohibiting out-of-state retailers to ship to
consumers while allowing in-state retailers to do so is unconstitutional. If this
sounds familiar, that's because this is the second case the retailer has ﬁled
against the state over the same issue.
BACKGROUND. Last year, Magnum Wine and Tastings ﬁled suit against
Missouri because the state law that allowed Missouri retailers to sell, ship and
deliver wine directly to Missouri consumers while excluding out-of-state wine
retailers violates the Commerce Clause and Privileges and Immunities law.
Thus, discriminating against out-of-state wine retailers [see WSD 10-07-2016].
Fast forward to August 2017 when the retailer dropped its interstate shipping
lawsuit after the state legislature repealed the statute preventing it from shipping
wine directly to consumers [see WSD 08-01-2017]. Here's where it gets a little
tangled, so bear with us. That repeal essentially bans all retailer direct shipping.
And no retailer shipping means there's no discrimination between in and out-ofstate retailers, and thus no lawsuit needed. Or so we thought.
NEW LAWSUIT, SAME ISSUE. According to Magnum's attorney Alex
Tanford the legislature repealed the statute that explicitly (<-- key word) allows
in-state retailers to ship directly. But the Missouri Division of Alcohol and
Tobacco Control interpreted a separate statute that allows in-state businesses to
operate as a retailer to implicitly allow retailers (including wine retailers) to
deliver through a common carrier. Thus, out-of-state retailers are again left out
of the equation.
In the complaint ﬁled yesterday, the plaintiffs, which includes Missouri resident
Michael Schlueter, allege that the state laws on direct shipping and only
allowing residents to obtain the required license to do so violates the Commerce
Clause and the Privileges and Immunities Clause.
The plaintiffs are seeking an injunction, barring the state from enforcing the law,
allow out-of-state retailers to obtain the license to sell and deliver wine to

residents, an award of costs and expenses and any other relief the court deems
appropriate.
THE BIGGER PICTURE. Interstate retailer shipping continues to be an issue
for several states, especially in the last couple years. Indiana-based Lebamoff
Enterprises, the owner of the Cap n' Cork chain stores, for instance, is a plaintiff
in two separate but similar DTC shipping lawsuits - one in Illinois and one in
Michigan.
Meanwhile, New York retailer Empire Wine is still embroiled in its lawsuit
against the New York State Liquor Authority, which arguably kickstarted the
larger national conversation of the issue.

The world's top drinks marketers are banding together on a new effort
to set rigorous standards for promoting their brands in the digital
marketing space. The chief executives of Diageo, Pernod Ricard,
Bacardi, Beam Suntory, Brown-Forman, Anheuser-Busch InBev,
Molson Coors, Asahi, Heineken, Carlsberg and Kirin have all
committed to setting "robust responsibility standards for digital
marketing that take account of the changing landscape and reassure
others that we direct our advertising only to those adults who can
lawfully buy our products." The group's goals include reducing
underage drinking, strengthening and expanding marketing codes of
practice, providing consumer information and responsible product
innovation, reducing drinking and driving, and enlisting the support
of retailers to reduce harmful drinking.
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