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"There are only two real ways to get ahead today
- sell liquor or drink it. "
-- W. C. Fields
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The New Common Consumption Area and other new laws
By R.E. "Tuck" Duncan, Attorney at Law
My article for the June Kansas Beverage News
Last month the Kansas Legislature passed House Bill 2277 and sent it to the
Governor for his approval. As of this writing (June 1) the Governor has not
signed the bill, but it is anticipated he will. Of course as of this writing the
Legislature is still meeting on Day 104 and we expect/anticipate/hope they will
adjourn soon. On their agenda is still the question of a potential liquor
enforcement tax increase. If that occurs we will report on its impact.
HB 2277 will allow a city or county to establish one or more "common
consumption areas" by ordinance or resolution, designate the boundaries of any
common consumption area, and prescribe the times during which alcoholic
liquor may be consumed. It also makes a change to the private club law.

The bill was introduced by the House Committee on Local Government at the
request of a representative of the City of Lenexa. In the House Committee
hearing, representatives of the City of Lenexa and the League of Kansas
Municipalities (LKM) testiﬁed in support of the bill. Proponents stated creating
a place for citizens to enjoy others' company and to participate in civic, cultural,
and social life is part of Lenexa's Vision 2030 plan. The City intends to
accomplish these goals by constructing the Lenexa City Center, a large mixeduse development near 87th Street Parkway and Interstate 435 that will include a
new City Hall building and a community center.
Part of the development is Lenexa Public Market, an 11,000-square-foot indoor
marketplace. Lenexa ofﬁcials expect local businesses to lease space within the
market, including a tap room and a restaurants where customers can buy a drink.
There is also proposed a common consumption area. The League representative
stated the common consumption area is a new concept that will require a limited
change to law pertaining to controlling alcohol sales to achieve the necessary
ﬂexibility to establish such areas.
Actually we have such areas now for special events, art fairs, festivals and the
like. But the main difference is, the new area could be open 365 days a year.
What Power & Light is, that's exactly what we're trying to create," stated one
House member.
While Lenexa pushed for the bill, cities and counties across the state may create
similar districts. Topeka, Wichita and other municipalities voiced support for the
bill.
The bill passed with bipartisan support in both the House and Senate. Only a
handful of legislators in either chamber voted against the bill. However, one
Senator called the proposal "too loose of a bill," and said it wasn't clear how the
alcohol would be controlled. "I didn't think we needed it in Kansas," he said.
Proponents anticipate those concerns will be resolved by the enactment of local
ordinances establishing the parameters locally for these areas.
The Director of ABC and a representative of the Kansas Licensed Beverage
Association provided neutral testimony on the bill. Each representative expressed
concerns pertaining to responsibility and liability with regard to violations of
liquor laws. Additionally, the Director of ABC requested clariﬁcation be
provided in the bill regarding violations, or that ABC be given the authority to
adopt rules and regulations for common consumption areas. No opponent
testimony was provided.
After the House Committee hearing, the Chairperson appointed a subcommittee
to review possible amendments to the bill. The subcommittee directed
stakeholders to work together to ﬁnd a possible solution to the liability concerns
raised during the committee hearing. As introduced, the bill would have placed
the language authorizing common consumption areas in an existing statute
dealing with removal of unconsumed liquor from the premises of an individual
club licensee. The ﬁnal version adopted the consensus of the ABC and
stakeholders based on similar districts in Missouri and Nebraska.
The new law deﬁnes a "common consumption area" as an indoor or outdoor area,
clearly marked using a physical barrier or any apparent line of demarcation, not

otherwise subject to a license issued pursuant to the Kansas Liquor Control Act
or the Club and Drinking Establishment Act, where the possession and
consumption of alcoholic liquor is allowed pursuant to a common consumption
area permit.
The law, effective July 1, requires a city or county to immediately notify the
Director of Alcoholic Beverage Control (ABC), Department of Revenue, if an
ordinance or a resolution is adopted establishing a common consumption area,
and submit a copy of the ordinance or resolution.
The Director of ABC would be allowed to issue common consumption area
permits in accordance with rules and regulations adopted by the Secretary of
Revenue, to allow for the consumption of alcohol in any area designated by such
permit, to the city or county, or to any one person who is a Kansas resident or an
organization whose principal place of business is in Kansas and has been
approved by the respective city or county. Applications for a common
consumption area permit would be submitted to the Director of ABC and would
be subject to the following requirements:
● A copy of any ordinance or resolution establishing a common consumption
area must be submitted;
● A non-refundable permit fee of $100 must accompany the application, and all
such fees must
be remitted to the State Treasurer and deposited in the State General Fund; and
● Permits are to be issued for a period not to exceed one year and are not
transferable or assignable.
Similar to current laws regarding the issuance of special permits, the new law
would allow any licensee adjacent to or located within a common consumption
area to request permission, using forms prescribed by the Director of ABC, to
participate in a common consumption area for the duration of the common
consumption area permit. If permission is received, the bill would allow the
licensee to allow its legal patrons to remove alcoholic liquor purchased from the
licensee into the common consumption area if the beverage is served in a
container that displays the licensee's trade name, logo, or other identifying mark
unique to the licensee.
Liability issues were a major point of discussion. Who is responsible for what?
The law speciﬁes each licensee within a common consumption area shall be
liable for violations that occur on their premises, and each common consumption
area permit holder shall be liable for violations that occur off the licensee's
premises but within the common consumption area identiﬁed by the permit.
Additionally, the bill would prohibit a permit holder from allowing a person to
remove any open container from the boundaries of the common consumption
area.
The law allows allow an individual to consume alcohol in an area designated by
a city or county on public streets, alleys, roads, sidewalks, or highways located
within a common consumption area, and prohibit alcohol consumption in
vehicles located in common consumption areas. Additionally, the bill would
allow for the consumption of alcohol within a common consumption area located
on public or private property.
Supporters commented during the debate that entertainment districts are
important to creating new urban landscapes that appeal to diverse age groups.

One proponent commented "It makes a lot of sense to have that kind of vitality in
an inner city or an urban area...In an entertainment district or a zone, you really
aren't feeling like you're solely in one location. You're in an area that you can
move around...It gives a little more of an inclusionary feel, rather than just one
restaurant and then you run back to your car."
Others believe the new areas will attract new restaurants and entertainment due
to the uniqueness of the areas and that they could be a great economic
development stimulus for cities throughout the state that choose to create these
common consumption areas.
Class B Clubs: Since the inception of the Kansas law regarding Class B private
clubs there has been a requirement that in order to be a member one must pay a
$10 membership fee and wait ten days before the membership is effective. HB
2277 eliminates the ten-day waiting period for applicants to become a member of
a Class B club found in current law.
Interlocks: HB 2085 amends the law regarding ignition interlock to require every
person who has an ignition interlock device installed to complete the ignition
interlock device program pursuant to rules and regulations adopted by the
Secretary of Revenue. An approved service provider would have to provide
proof of completion to the Division of Vehicles before the person's driving
privileges would be fully reinstated. The bill also amends statutes governing
expungements in municipal and district courts. If one is seeking an
expungement seek the advice of an attorney.
One sad note to report this month: the store that is named Mom & Pop's Liquor
at 1906 Massachusetts St, Lawrence is closing. The store has been open since
1948 according to the current owner. There is some thought that the store may be
the oldest liquor store in Lawrence.
By the time you read this article you should know from the news what new taxes
the Kansas Legislature has enacted to cover the budget it will have passed and
the new school ﬁnance formula mandated by the courts. And just think, they will
be back in six months to start all over again.

HERE IS A CASE WORTHY OF STUDY FOR ANYONE HANDLING
ADMINISTRATIVE APPEALS
IN THE SUPREME COURT OF THE STATE OF KANSAS
No. 115,978
BOARD OF COUNTY COMMISSIONERS OF THE COUNTY OF CHEROKEE,
KANSAS, Appellant,
v.
KANSAS RACING & GAMING COMMISSION, et al., Appellees.
CASTLE ROCK CASINO RESORT LLC, Appellant,
v.
KANSAS RACING & GAMING COMMISSION, et al., Appellees.
SYLLABUS BY THE COURT

Under the facts of this case, the district court did not abuse its discretion by denying
appellants' discovery requests, motion to amend, or request for an evidentiary hearing.
Further, the district court correctly held the agency action did not result from an error
of law and was supported by substantial evidence.
....
Appellants assert ﬁve claims of error-three by the district court and two by the Board.
The alleged district court errors stem from the district court's denial of appellants' (1)
discovery requests; (2) motion to amend petitions; and (3) request for an evidentiary
hearing. In addition, appellants continue to maintain that (1) the Board misapplied and
misinterpreted KELA by failing to make required ﬁndings; and (2) the Board's decision
is not supported by sufﬁcient evidence. We address each of appellants' claims in turn,
and, ﬁnding no error, we afﬁrm.
http://www.kscourts.org/Cases-andOpinions/opinions/SupCt/2017/20170505/115978.pdf

Hawaii: Group ﬁles suit over liquor rule changes
Source: The Maui News
MAY 6, 2017
Kihei resident Madge Schaefer and the Committee for Responsible Liquor
Control ﬁled a lawsuit in 2nd Circuit Court on Friday seeking the repeal of recent
rule changes approved by the Liquor Control Commission that included the
removal of blackout periods for the sale of alcohol, allowed home delivery of
alcoholic products and removed the cap on the number of hostess bars.
The commission has come under ﬁre for approving the changes on Feb. 8, with
Schaefer and others in the community questioning whether there was proper
public notice and comment. Schaefer ﬁled a Sunshine Law complaint against the
commission over the notice for the meeting and a group has formed, the
Coalition to Repeal 24-Hour Alcohol Sales, to protest the changes. The Coalition
consists of law enforcement groups, youth and substance abuse treatment
organizations, Mothers Against Drunk Driving and religious ofﬁcials.
The commission will be taking up a petition calling for repeal of the changes by
Wailuku resident Mahina Martin, a founder of the Coalition, at a special meeting
on Tuesday and at its regular monthly meeting on Wednesday. Both meetings
begin at 9 a.m. in the Trask Building in Wailuku. The commission's Wednesday
agenda says that the panel could initiate a procedure to repeal its February
actions or defer or reject the petition.
With a legal deadline approaching, Schaefer and the committee ﬁled the lawsuit
against the commission Friday. The committee includes a diverse group
including bar owners, government and social service agency workers, ministers
and relatives of victims of drunken drivers, Schaefer said Friday.
"The Committee for Responsible Liquor Control is made up of individuals who
share concerns about various rule changes," said a news release by Schaefer and
the committee Friday. She also wanted to make clear that the committee does

not include groups ofﬁcially involved in the Coalition, including MADD, Maui
Youth & Family Services and Maui Economic Opportunity Youth Services, and
the State of Hawaii Organization of Police Ofﬁcers.
The lawsuit had to be ﬁled by Monday because Sunshine Law challenges must
be lodged within 90 days of a decision, said attorney Lance Collins, who is
representing Schaefer and the committee. If they prevail, the court could
invalidate the actions of the commission.
Schaefer, who is footing the legal bill, said ﬁling the lawsuit, the ﬁrst ever for
her, "wasn't done lightly." She believes the commission was betting that she
would not sue. In the end, she said she took the plunge to protect the public's
right to know. The lawsuit claims that the commission violated the Sunshine
Law and the Hawaii Administrative Procedure Act "by failing to give the public
proper notice that they were going to take action on these radical policy
changes," the news release said.
Collins said that a summary of the rule changes was published in The Maui
News in January but the agenda posted for the meeting did not offer the same
detail. All the agenda item said was "Title 08, Chapter 101, Rules Governing the
Manufacture, and Sale of Intoxicating Liquor."
"They didn't tell the public what rule changes were going to happen," Collins
said. Notice is important to allow community members to provide their views
and data to an agency before it makes a change to its rules, said the news release.
"The public should be given the opportunity to know, scrutinize and participate
in the formation and conduct of that policy, especially where there are radical
changes in community standards and effects on public safety and community
well-being," the news release said.
Despite the actions being taken by the commission on the rule changes, both
Collins and Schaefer are skeptical that the panel will repeal its February actions,
which were signed into law by Mayor Alan Arakawa on Feb. 21.
There is "no evidence that they are actually going to change anything," said
Collins. "There is a big hope. "Almost everyone in the community thinks this
wasn't done correctly." Schaefer said the commission has shown "no good faith"
on this issue. While the commission could begin the process of reversing its
February actions, the court could rescind the rules for them, she said.
The county has three weeks to answer the complaint. County spokesman Rod
Antone said Friday afternoon that the county does not comment on pending
litigation. "It is unfortunate that private citizens have been forced to seek relief
through the court system because a public agency has so casually disregarded the
people's right to know," the news release said.

Kansas woman seeking body-cam video of police shooting wins her appeal
By Peter Hancock
May 26, 2017

Topeka - A Kansas Court of Appeals panel ruled Friday that a lower court was wrong
to dismiss a Kansas City, Kan., woman's open records request simply because the
records were part of a criminal investigation, and it sent the case back to Wyandotte
County for further hearings.
Trina Green ﬁled the request in Wyandotte County under the Kansas Open Records
Act.
According to her attorney, David Peterson, the case originated from an incident in
February 2016 when Green's son, William, was shot multiple times by ofﬁcers from the
Kansas City, Kan., Police Department and Wyandotte County Sheriff's Ofﬁce.
Peterson said no ofﬁcers were charged in the shooting.
William Green survived the gunshots and was eventually charged in criminal court,
Peterson said.
Online records from the Wyandotte County District Court indicate that a Willie Green
was charged with felony counts of attempted aggravated robbery, aggravated assault
using a deadly weapon and aggravated assault on a law enforcement ofﬁcer using a
deadly weapon. Records show that incident occurred Feb. 4, 2016.
According to a story by Fox 4 News in Kansas City, an ofﬁcer-involved shooting that
day occurred outside a Dollar Tree store when a man allegedly tried to rob the store
wielding a large knife. Ofﬁcers ﬁrst tried to subdue the man with a Taser, but when that
proved ineffective, a sheriff's deputy shot the man, who was then taken to a hospital in
critical condition.
Trina Green sought access to the body-camera video of the incident. When her request
was denied, she ﬁled suit.
The Uniﬁed Government of Wyandotte County/Kansas City, Kan., objected, saying the
tapes were part of an ongoing criminal investigation and citing an exception in the open
records law relating to investigatory records.
The Uniﬁed Government asked the court to dismiss the case, saying Green "failed to
state a proper claim for relief." Wyandotte County District Judge Daniel A. Duncan
granted that motion and dismissed the case "with prejudice," meaning she could not ﬁle
the case again, even after the investigation was closed.
A three-judge appellate court panel on Friday reversed that decision, saying what
happened in district court was "strange" and holding that the exception for criminal
investigation records is "not iron clad."
In an opinion written by Judge Steve Leben, the appeals court said the Kansas Open
Records Act provides that a district court "'may order disclosure of such records,
subject to such conditions as the court may impose, if the court ﬁnds that the disclosure
is in the public interest; wouldn't interfere with a law-enforcement investigation;
wouldn't reveal conﬁdential sources, techniques, or agents; wouldn't endanger anyone's
safety; and wouldn't reveal any speciﬁc identifying information of the victim of a
sexual offense (like the name or phone number of the victim)."
In dismissing Green's case, Duncan said his decision was "based upon its ﬁndings and
utilizing the discretion provided" under the law. But the appeals court said the lower
court judge never mentioned what "ﬁndings" he made. Further, the court said, judges
are not allowed to make ﬁndings of fact in a motion to dismiss, but instead are to
assume that all the facts stated in the petition seeking the records are true.
"Green's petition had alleged, with factual support, that disclosure was in the public
interest and the responding agencies hadn't offered an explanation as to how release of
the records would interfere with their investigations," the appeals court said. "In these
circumstances, the district court would have the discretion to order disclosure of these
records after consideration of the factors set out in (the Kansas Open Records Act). It
abused its discretion by ruling without an evidentiary record and without weighing the
statutory factors."
Appeals Court Judges Anthony Powell and Kim Schroeder joined in the opinion.

No. 116,038
IN THE COURT OF APPEALS OF THE STATE OF KANSAS
TRINA GREEN, Appellant,
v.
UNIFIED GOVERNMENT OF WYANDOTTTE COUNTY/ KANSAS CITY,
KANSAS, et al., Appellees.
SYLLABUS BY THE COURT
1. The Kansas Open Records Act provides in K.S.A. 45-216(a) that it is the policy of
this state that public records shall be open for inspection by any person unless
speciﬁcally provided otherwise by statute.
2. Consistent with the policy that public records generally be open for inspection, the
Kansas Open Records Act provides in K.S.A. 2016 Supp. 45-222(c) that a public
agency denying disclosure of a record has the burden of proof in court to show that its
action was proper.
3. When a defendant ﬁles a motion to dismiss the plaintiff's claim because it fails to
state any viable claim for legal relief, the district court must accept the facts included in
the plaintiff's petition. The court cannot resolve factual disputes on this motion, so it
must resolve any doubt about the facts in the plaintiff's favor.
4. When a plaintiff's petition presents allegations that, if true, would give the district
court discretion to order disclosure of public records, that petition cannot be dismissed
on a motion to dismiss for failure to state a claim upon which relief may be granted.
http://www.kscourts.org/Cases-andOpinions/opinions/CtApp/2017/20170526/116038.pdf

IN THE SUPERIOR COURT OF THE STATE OF DELAWARE
WORLD CLASS WHOLESALE, LLC, a Delaware Limited Liability
Company, Plaintiff, V. STAR INDUSTRIES, INC., A Delaware Corporation,
Defendant.
COMPLAINT
COMES NOW the plaintiff, World Class Wholesale, LLC ("WCW"), by and
through their counsel, and for its Complaint against the defendant Star Industries,
Inc. ("Star"), alleges and states as follows:
1.
This action arises from a wholesaler-supplier relationship in the alcohol
beverage industry and, more speciﬁcally, Star's efforts to terminate its exclusive
and indeﬁnite distribution contract with WCW in bad faith and in violation of its
statutory and contractual obligations.
2.
In February 2014, WCW and Star entered into an oral contract ("WCW
Distribution Contract") by which Star appointed WCW, indeﬁnitely, as its
exclusive distributor of Star's products in Delaware.

3.
For nearly three years, from February 2014 to January 2017, WCW
dedicated substantial time, money, and resources to promote and grow sales of
Georgi Vodka ("Georgi") and other Star products in Delaware.
4.
Based on Star's contractual representations that WCW would be the
exclusive wholesaler of Star products, for an indeﬁnite amount of time, WCW
prioritized its promotion, sale, and service of Star's products, over all other
suppliers.
5.
Since its release, Georgi's popularity has been strictly a regional
phenomenon. Despite its relative obscurity on a national level, Georgi is one the
largest selling vodkas in the New York metropolitan area, where over 95% of
Georgi sales originate. The legitimate consumer demand for Georgi is virtually
non-existent in every market outside New York, including Delaware.
6.
Nonetheless, in 2010, to capitalize on Delaware's competitive retail
landscape, Star developed the Concentrated Sales Program ("CSP") in Delaware
for Georgi through its then-distributor, Global Fine Wines ("Global"). The CSP
essentially details Star's and later WCW' s collective planning, administration,
and overall servicing of the unusually high concentration of Georgi sales (almost
$2,500,000) in just six - eight retail accounts (collectively, the "CSP Accounts").
7.
For years, the CSP Accounts lawfully sold disproportionately large
quantities of alcohol, including Star's brands, to out-of-state consumers who then
"transship" the product to surrounding states.
8.
Star was well-aware that its products were being purchased in Delaware
by out-of-state consumers involved in transshipping. Star did not object, oppose,
or question a single invoice or sale of the 31,000 cases in 3,800 deliveries that
WCW made, including one account that bought almost $639,000 worth of
Georgi Vodka in 2016.
9.
Star quickly became WCW's largest and most valuable supplier,
accounting for 40% of WCW's revenues. In fact, in just three years, WCW
increased sales of Georgi ﬁve-fold, from 3,748 cases in 2013 to over 18,000
cases in 2016.
10.
Reasonable relying on Star's contractual and statutory obligations, plus
Star's repeated assurances that it was fully committed to the Delaware market,
WCW invested hundreds of thousands in promoting and servicing the Star
brands, namely by: assuming a note payable for $50,000 to purchase the Star
distribution rights, adding salespeople; servicing the high-volume Georgi
accounts with extended service hours; and leasing twice the warehouse space and
two additional trucks for its growing Georgi business.
11.
At the same time, Star pushed WCW to eliminate smaller suppliers and
restrict the promotion of other supplier's products it viewed as in-house
competition.
12.
On February 2, 2017, however, just two weeks after a face-to-face
meeting at which Star's top executive reassured WCW that Star remained fully
committed to both WCW and Delaware, Star voluntarily surrendered its two
supplier licenses (together, the "Delaware Licenses") to its issuer, the Ofﬁce of

the Alcohol Beverage Control Commissioner ("OABCC"). In this way, Star
terminated its contract with no prior notice or warning to WCW.
13.
The surrender of a licensure by a for-proﬁt manufacturer of alcohol in a
growing market is unheard-of in the alcohol beverage industry.
14.
Star's wrongful termination of WCW's distribution rights was without
"good cause" and without pre-approval of the OABCC, and thus in violation of
Delaware law.
15.
Star's actions were designed to avoid paying statutorily-required
compensation to WCW and to mask its involvement in the transshipment of
Georgi to the New York metropolitan area.
16.
As a direct result of Star's lethal two-prong end-game, WCW is now on
the brink of ruin.
17.
WCW is entitled to compensatory, consequential, and punitive damages
for Star's misconduct in an amount to be proven at trial.

Nevada: Liquor Industry Lawsuit May Sideline Nevada's Cannabis Launch
Date
Source: Leaﬂy GAGE PEAKE May 31, 2017
Planning a Sin City vacation this summer to indulge gambling, entertainment,
and the opening of Nevada's cannabis market? You might want to pump the
brakes. Nevada's planned July 1 launch date could be in peril. On Tuesday a
district court judge prohibited the Department of Taxation from issuing cannabis
distribution licenses under the adopted regulations-a development that could
slow the scheduled rollout. The order comes in response to a complaint ﬁled by
the Independent Alcohol Distributors of Nevada, a group of liquor wholesalers.
The distributors argue that a provision in the legalization ballot initiative passed
in November prevents regulators from granting distribution licenses to any entity
besides licensed liquor wholesalers, at least for the ﬁrst 18 months of
sales. Temporary regulations, adopted by the Nevada Tax Commission on May 8,
gave the tax department discretion to issue licenses to companies outside of
licensed liquor distributors, but the wholesalers took issue with that provision.
An attorney for the wholesalers, Sam McMullen, has acknowledged that the
matter will likely delay the expected July 1 start for adult-use cannabis sales. But
he emphasized that lawsuit wasn't intended as a stalling tactic.
"We just want our rightful place," he told the Review-Journal. "We don't want to
slow this down inordinately."
In some states, such as Massachusetts and Arizona, the alcohol industry has
fought actively against cannabis legalization, donating against legalization
campaigns. But in Nevada the dynamic is much different. Beer and liquor
businesses in the state-including distributors-donated $50,000 to the support the
campaign in November-making it one of the only legalization measures last
election season to receive signiﬁcant donations from the alcohol industry.

Nevada's legalization measure, Question 2, drew $12,500 from Morrey
Distributing Co., $12,500 from the Nevada Beverage Co., $12,500 from Crown
Beverages, $12,500 from Bonanza Beverage Co., and $12,500 from Capitol
Beverages Inc.

Utah: Liquor lobbying group declares war on Utah with ad
campaign in neighboring states over strict drunk driving law
Source: LA Times May 30th
As the summer tourism season kicked off this Memorial Day weekend, Utah
found itself under attack - with no immediate reprieve in sight. The American
Beverage Institute launched a full-page ad in Nevada's largest newspaper last
week depicting a woman's mug shot with the words, "Utah: Come for vacation,
leave on probation," printed in bold lettering above her.
It follows a similar ad run in neighboring Idaho a few weeks ago and one within
Utah this spring. Managing Director Sarah Longwell said the group isn't done
either. More ads are coming - targeting tourists in neighboring states and hoping
to make potential travelers think twice before visiting Utah.
All because Utah Gov. Gary Herbert signed into law the nation's toughest drunk
driving standard, lowering the legal blood alcohol level from 0.08% to 0.05%.
"Our ad isn't provocative," Longwell said. "It's the truth. What they are doing is
provocative."
Utah has always had a complicated relationship with liquor - largely due to a
sizable population that belongs to a religion that forbids alcohol consumption
and has its headquarters in Salt Lake City. More than half of the state belongs to
the Church of Jesus Christ of Latter-day Saints, and alcohol isn't a part of
Mormon culture.
But the state is also home to iconic national parks, snowboarding and skiing at
world-class destinations such as Alta, Snowbird and Solitude. Park City hosts the
Sundance Film Festival annually. The state boasts several craft breweries and
high-end distilleries.
In Salt Lake City, Temple Square draws people from all over the world and
people can still utilize some Winter Olympics sites from when the city hosted the
Games in 2002. All of this adds up to a tourism industry that brings in $8.1
billion to the state each year. Utah Ofﬁce of Tourism Director Vicki Varela said
the drunk driving law has put the ofﬁce into explanatory mode, trying to balance
the desire for safe highways while luring the tourist dollars.
"The governor sought my feedback and I told him we want people to be safe on
the roads," Varela said. "I was also transparent with our governor." She said she
told Herbert that whenever Utah makes a change in its liquor laws - especially a
dramatic policy shift like 0.05, - the state will get national headlines.

Varela said her agency has "to acknowledge it [the ad campaign] could have
some impact. There is no question." She said as much as 40% of Utah's visitors
come from neighboring states. Herbert's ofﬁce was deluged with phone calls and
emails before he signed the measure into law in March. But the law doesn't take
effect until December 2018 and the governor has indicated he'd like to see some
tweaks to it - something that could be handled in a special legislative session this
fall or even in the 2018 regular session. However, no special session has been
called yet.
Herbert spokesman Paul Edwards said one of the things that's been discussed is a
graduated penalty system in which an impaired person testing between 0.05%
and 0.07% would be charged with an infraction, whereas 0.08% would be the
felony drunk driving limit. "The governor has made very clear there are some
unintended consequences from this decision that need to be further reﬁned,"
Edwards said. "However, I don't think the 0.05% limit is in jeopardy."
The bill's sponsor, state Rep. Norman Thurston, said he didn't want to see a tiered
penalty system - or any changes to the core bill. He said 0.05% is a standard
already used by some countries in Europe and notes that the National
Transportation Safety Board recommended that standard in 2013.
One of the NTSB report's ﬁndings showed that in Queensland, Australia, fatal
crashes decreased by 18% after it was lowered from 0.08% to 0.05%. Thurston,
a Provo Republican, said that "this is not an alcohol bill, it's a driving bill" and
that any tinkering with the law shouldn't change his intent to keep roadways free
of drunk drivers. He said he is open, however, to changing one provision of the
law that had an unintended consequence - and to do with drunk driving.
State law prohibits carrying a gun while drunk - using the state's legal DUI
standard. This alarmed some gun groups. Thurston said he would be open to
changing the law to keep the 0.08% standard for a person carrying a ﬁrearm.
He said he also remained optimistic the American Beverage Institute's ad
campaign wouldn't hurt tourism. "It's just a big puff of smoke," Thurston said.
"Part of me thinks there is no such thing as bad press. So, go ahead and spend
money on putting Utah out there."
Similar laws have been attempted in Hawaii and Washington, but both ﬁzzled.
Longwell fears a slippery slope, with other states trying to follow Utah's lead.
According to the Centers for Disease Control and Prevention, Utah had the
lowest rate of drunk driving deaths - 1.2 per 100,000 people. Neighboring
Nevada's was 2.8 while California's was 2.0. The worst state was North Dakota
at 11.3 deaths per 100,000 people.
The law passed the Utah House 48 to 26 and had a closer vote in the Senate, 17
to 12. While it was awaiting Herbert's signature, thousands of calls, emails and
letters were sent to the governor's ofﬁce - a majority asking for a veto by more
than a 9-1 ratio.
Michele Corigliano, executive director of the Salt Lake Area Restaurant Assn.,
said the group had opposed the bill when it came out. She planned to testify at a
committee hearing in June in favor of making driving with a level of 0.05% to
0.07% an infraction rather than a DUI.

She also said the group would back an attempt to repeal the law if that came up
in the 2018 legislative session - though Thurston said a repeal is unlikely given
the backing the bill had with legislative leadership. "We got a lot of bad press,
but I think the Utah legislators understand the original law that was passed is a
little egregious," Corigliano said. "We continue to work with the legislators to
adjust what the law will end up looking like."

Impaired lawmaking
Common sense goes tipsy with a new Utah drunken-driving
statute
Source: The Washington Times By Richard Berman

May 8, 2017

ANALYSIS/OPINION:
The federal government is coming after your right to have a couple of beers at a
ball game or split a bottle of wine at dinner. The ﬁrst state to fall: Utah. To
recount, a major dust-up over drunk driving took place in the Utah state
legislature several weeks ago. The instigator was the federal National
Transportation Safety Board (NTSB).
One sympathetic side included the governor and a junior House member, Rep.
Norman Thurston, who endorsed arresting and ruining the lives of people for
driving with low amounts of alcohol - just a .05 blood alcohol content (BAC).
Many people can reach that level after a little more than one standard glass of
wine.
Why should you care about what happens in Utah with their known bias against
alcohol consumption? Because in 1983, Utah became the ﬁrst state to lower its
BAC arrest level to .08. After many years and contentious ﬁghts surrounding
drinking and relative impairment, all 49 other states followed suit. Admittedly,
this copycat phenomenon was helped by the threat of losing federal money for a
law that was aimed at the wrong people. As is often the case in politics, the
desire to say "me too" - not informed judgment - was the impetus behind the
momentum. That's why it's important to pay attention, even if it's to Utah's weird
alcohol laws. (The state just repealed the ban on watching a bartender mix your
drink.)
The NTSB - which has been looking to justify its budget since there are fewer
train and airline disasters to investigate - spoke of dangerous impairment levels
at the new .05 BAC arrest threshold.
For the uninitiated in the arcane world of blood alcohol levels, impairment is a
term too loosely deﬁned. Research indicates a .05 BAC while driving is
considered less dangerous than talking on a hands-free cellphone or speeding.
Research also shows .05 causes less impairment than being over the age of 65 aka DWO (driving while older). Seniors beware. In the real world where most of
us live, driving with a .05 BAC is not drunk driving at all.

Utah: Lawmakers Review New DUI Law but Won't Budge on
0.05 Limit
Utah's new law setting the strictest DUI threshold in the country may have
unintended consequences, but state lawmakers said Wednesday they won't
reconsider their decision to set the limit at 0.05 percent.
Source: US News
By MICHELLE L. PRICE, Associated Press
May 17, 2017
SALT LAKE CITY (AP) - Utah's new law setting the strictest DUI threshold in
the country may have unintended consequences, but state lawmakers said
Wednesday they won't reconsider their decision to set the limit at 0.05 percent.
Utah's restaurant, hospitality and ski industries have urged Gov. Gary Herbert to
veto the bill, saying it would punish responsible drinkers and contribute to Utah's
reputation as a Mormon-dominated state that's unfriendly to those who drink
alcohol.
Herbert said he signed the bill but would call lawmakers into a special session
this summer to address its unintended effects on insurance rates or other matters
and consider lighter punishments for DUIs between 0.05 and 0.07blood alcohol
content. Several lawmakers on the Transportation Interim Committee, tasked
with studying whether the changes are needed before the law takes effect next
year, said they won't budge on the decision to lower the limit from 0.08 percent
to 0.05 percent.
Proponents of the 0.05 limit, including the National Transportation Safety Board,
say people start to become impaired with a ﬁrst drink and shouldn't be driving.
At a blood-alcohol content of 0.05 percent, a driver may have trouble steering
and have a harder time coordinating, tracking moving objects and responding to
emergencies, according to the National Highway Trafﬁc Safety Administration.
Rep. Norm Thurston, a Provo Republican who sponsored the new law, said
Wednesday that if there are "really things, that we had no idea, that we didn't
really think about - great," Thurston said. "We did intend to lower the BAC limit
and we did intend to reduce the number of drunk driving trips a day."
The Transportation Interim Committee did not come up with any
recommendations for changes Wednesday, but instead heard from lawyers and
law enforcement ofﬁcials about DUI arrests and penalties.
The committee chairman, Hooper Republican Rep. Mike Schultz, said at least
one more meeting will be held in June, when members of the restaurant and
hospitality industry would be heard.
Schultz also asked the Utah Substance Abuse Advisory Council's DUI
committee, made up of legal experts, law enforcement and alcohol policy
ofﬁcials, to come up with recommendations.
The lower limit isn't scheduled to take effect until Dec. 30, 2018.

Some lawmakers on Wednesday questioned whether a special session is
necessary.
"I'm wondering what the necessity is of revising our actions when we have just
ﬁnished with the session and we don't have enough information," said Rep.
Robert Spendlove, R-Sandy. Herbert's decision to sign legislation despite
saying it needs more work is not unprecedented.
The governor approved a law in March that allows wood burning to be used in
cooking even on the worst air quality days, despite calls from the state Air
Quality Board for the governor to veto it. When Herbert signed the bill, his
spokesman said the legislation's sponsor has agreed to make "technical ﬁxes" to
areas that are "potentially overbroad." No timeline or details about the ﬁxes were
offered.
In 2011, Herbert signed legislation to exempt public ofﬁcials' text messages,
voicemails and other electronic communications of from the public records law.
Herbert said he signed the bill despite a public outcry because he faced a
potential veto override. He then quickly called legislators back into a special
session to repeal the law.

Trump Says D.C. Wine Bar Can't Sue Him Over Unfair
Competition
by
Andrew M Harris
May 10, 2017, 2:03 PM CDT
Cork Wine Bar claims president's hotel taking business away
His lawyers say U.S. Constitution shields him from liability
President Donald Trump's lawyers say he can't be sued for the magnetic effect
his Washington hotel holds over a competitor's customers.
"Absolute presidential immunity precludes personal liability based on the
president's ofﬁce," his attorneys said Wednesday in a Washington federal court
ﬁling seeking dismissal of a nearby wine bar's unfair competition lawsuit.
The Cork Wine Bar sued the president in March, contending his high ofﬁce
compels foreigners, fundraisers and lobbyists who otherwise drank, dined and
held events there to shift that business to the Trump International Hotel, which
opened 1 1/2 miles (2.4 kilometers) away last year. The president's ties to his
establishment enable it to unfairly compete with Cork, even though Trump put
control in a trust for his beneﬁt, according to the complaint.
The defense ﬁling is the latest salvo in a legal tussle about the boundary between
the president's public and personal business and whether -- and to what degree -he can proﬁt during his time in the White House.
Last month, 200 restaurants and a luxury hotel event booker joined a Manhattan
federal court case contending the president's business entanglements had put him
in violation of the U.S. Constitution's foreign and domestic emoluments clauses.
Those provisions bar the nation's chief executive from accepting gifts from
public ofﬁcials foreign and domestic.
Read more: Serious gripe or sour grapes?
Cork, which is owned by political activist Khalid Pitts and former civil-rights
lawyer Diane Gross, also claims any beneﬁts ﬂowing from the hotel to Trump

places the president in violation of the federal General Services Administration
lease for the premises, constructed within the city's historic old post ofﬁce.
Trump's lawyers dispute Cork's legal standing to make that claim. They also
assert the Constitution's Supremacy Clause shields their client from being
regulated by the District of Columbia's unfair-competition law.
Wine bar attorney Mark Zaid disagrees.
"Presidential immunity is not intended to allow individuals to escape liability for
personal acts associated with private businesses," he said, in an email. "This case
is about a neighborhood restaurant being damaged by another business owner.
The defendant's status as president does not relieve him of responsibility."
The case is K&D LLC v. Trump Old Post Ofﬁce LLC, 17-cv-731, U.S. District
Court, District of Columbia (Washington).

'Drunk driver' sues the bars that served him
Source: New York Post By Nick Fugallo and Amanda Woods

May 8, 2017

A New Jersey man who says he drank too much tequila before crashing his
motorcycle and seriously injuring his leg, is suing not one, but two bars that
served him - even though cops determined he wasn't legally drunk.
Antonio Salomon-Merlino, 28, was boozing it up at two establishments - Oh!
Calamares in Kearny, where he had 13 drinks, mostly Patron shots and pisco
sours - and then rode his motorcycle to Hector's Sports Bar in Clifton, where he
guzzled even more alcohol, he told The Post of the July 2015 incident that
sparked his lawsuit.

He said he doesn't remember his bill at the second joint, but he spent over $300
at Oh! Calamares. "I was intoxicated around midway through my drinks at
Calamares," Salomon-Merlino said. "[The bartenders] never cut me off or told
me 'you had enough.'" Still, he got back on his 2009 Suzuki motorcycle and
started heading home. Around 3:15 a.m., he crashed the bike into a concrete
barricade on Outwater Lane in Lodi and ﬂipped into a ditch.
"I was told if I had went just ﬁve more feet, I would have been killed by a pipe or
broken my neck," he said Monday. While responding cops initially charged
Salomon-Merlino with drunken driving, they didn't test his blood-alcohol level
until ﬁve hours after the accident, his lawyer said.
It was just below the legal threshold for driving drunk, around 0.078, according
to a toxicology report from the State Police - so the charge was dismissed. "I
was way more intoxicated than that," Salomon-Merlino insisted. Now he and his
lawyer, Natalie Zammitti Shaw ,of Fort Lee, are pushing that claim - so they can
make the case that the bars over-served.
Both establishments "knew or should have reasonably foreseen" that their
"failure to use reasonable care in the service of alcoholic beverages to [SalomonMerlino]" could cause him to inﬂict "bodily injury to himself or others,"
according to the lawsuit, ﬁled on April 25.
They also "had a duty to exercise reasonable care" when serving alcohol to Lodi
and other patrons, the suit said. "We haven't been formally served by a court in
regards to the suit this person is trying to pass along," said a manager for Oh!
Calamares. "We haven't been contacted by his lawyers or our own lawyers, and if
and when we do, we'll look into the matter as efﬁciently as possible to resolve
the issue."
Hector's Sports Bar could not be reached for comment Monday. The suit was
issued under New Jersey's Dram Shop Law, which allows anyone injured by a
drunken driver to seek damages from the vendor who served the alcohol if the
driver was visibly intoxicated.
Salomon-Merlino is also suing the borough of Lodi for failing to keep
Outerwater Lane free from dangerous conditions. The suit also claims that
"confusing, damaged and/or missing signs," as well as a lack of trafﬁc lights,
contributed to the accident.
Salomon-Merlino was unemployed prior to the accident. He'd hoped to become a
police ofﬁcer - but now that dream is ruined, he said. He has had three surgeries
on his leg and consulted seven doctors about his injuries, he said. He also had
skin graphing and a knee reconstruction done - and anticipates another surgery
on the veins in his leg.
"Walking, even driving is a challenge and my leg still gets swollen," he said. "I
needed a CPM machine daily to help bend my leg." When asked if he would
ever drink and drive again: "I'm lucky to be alive, let alone have my leg still," he
said. "Now, there's Uber."

Washington: New Washington laws cover liquor samples, wine
auctions, tasting rooms
Source: Spokesman By Jim Camden May 9, 2017
Customers sampling liquor at Washington craft distilleries can have their half
shot with water or soda. Charities can auction wine to raise money. Craft
distilleries can get a license to store their liquor in a warehouse. Wineries can
have twice as many tasting rooms, where they can sell growlers and kegs of their
products as well as samples. Mead is ofﬁcially deﬁned in state law.
These and other changes are being made to the state's liquor laws, which undergo
yearly revisions to meet growing demand, changing consumer tastes and the
movement away from state control of key aspects of the sale of and distribution
of alcohol. "The system is a legacy of prohibition," said Sen. Mike Baumgartner,
R-Spokane. "The big jolt was the privatization of liquor in 2012. That has
created an ongoing series of legislation as the state transitions."
Washington enacted prohibition before the nation did, and when the national
amendment was repealed, the state kept tight control of alcohol sales.
Washington voters did away with that in 2012 by passing Initiative 1183, but the
state still licenses businesses that make, distribute and sell alcoholic products
through its Liquor and Cannabis Board.
The Commerce, Labor and Sports Committee, which Baumgartner chairs, has
jurisdiction over most alcohol legislation in the Senate. For several years, the
panel has held hearings on proposed changes to licenses and regulations in an
evolving market. "Craft beer, craft liquor, craft cider . anything craft, people are
getting into," Baumgartner said.
One way for the small wineries, craft distilleries and cider manufacturers to
showcase their products is with tastings. The state initially limited where and
how those tastings could take place, and is slowly relaxing the regulations.
For example, several years ago the state allowed distilleries to offer samples whether they charge is up to them - but only with certain conditions. The sample
couldn't be more than a half ounce, with a 2-ounce limit per customer. The
customers had to take their half-shots straight.
A bill Gov. Jay Inslee signed Monday allows the distillery tasting rooms to add
nonalcoholic mixes or water to their samples, if a customer requests. Washington
winemakers were limited to two tasting rooms away from their main winery or
vineyard. Another bill Inslee signed Monday expands that to four tasting rooms.
Those tasting rooms can sell wine by the glass, by the keg or in sanitized
containers known as growlers.
Taverns were also granted approval to cater an event at another location, using
their own supplies of alcohol, if they get an endorsement to their liquor license.
Restaurants already had that ability. Stores that want to sell beer, wine and liquor
can get a single "combination" license, instead of multiple license for the
different types of alcohol.
Nonproﬁts that want to auction wine to raise some money can now get a special
license from the Liquor and Cannabis Board to do that. They can even allow

tastings at the auction, provided the tastings are for wine that's going to be
auctioned.
The state's growing number of craft distillers can get a license from the board to
store their liquor in a warehouse that's separate from the distillery. Baumgartner
said that grew out of a situation he considered "Kafka-esque." A craft distiller
got a citation for not storing his liquor in a licensed warehouse, but the board
didn't have such a license to issue. Now it will.
Mead, a fermented beverage made from honey, was ofﬁcially added to
Washington's list of approved alcoholic products. A bill signed last week gives
the beverage - which has been around for thousands of years - a deﬁnition in
state law. It also says the agricultural commodity assessment for wine production
can't be collected on mead and allows the beverage to be sold by anyone with a
license to sell beer or cider, including tap rooms that sell growlers for takeout.
Most bills passed the House and Senate with large bipartisan majorities.
Opposition is often bipartisan, too, with some lawmakers opposed to increasing
the availability of alcohol without corresponding increases in programs to ﬁght
alcohol abuse, drunk driving and underage drinking.

WHY THE FDA IS INSPECTING WINERIES
May 22, 2017 Erin Kelleher
By Barbara Snider* and Erin Kelleher
The FDA is on the march and busy auditing food processors under their
jurisdiction. While this leads to angst for the business caught up in the FDA
bureaucracy, it is a fact of life for those who handle food and beverages, which
are substances that are ingested by the public. No one argues against food and
beverage safety and it's one of the reasons we have the most respected alcoholic
beverage industry in the world. Our products are safe and the world knows it.
The FDA is one reason why.
The purpose of this post is to give some comfort to those who are FDA
compliant (or are small enough to be outside of the ambit of the FDA's
inspection power but who comply anyway) and to give some guidance to those
who may have missed the message until now.
At the end of the post are important checklists. We urge you to pay close
attention to the acronyms, and to the guidelines. There will be a test, but
hopefully not one that starts with a knock on the winery's door.
FEDERAL LAW, WINERIES AND THE VERY NARROW SMALL
WINERY EXEMPTION
Under Federal law, wineries are "food manufacturing plants." As a food
manufacturing plant, every winery must:
(1) Be registered with the FDA under the Bioterrorism Act (BTA),
(2) Re-register every two years, and
(3) Keep records of every source of food received (for example, grapes) and the
destination of food (in this case, wine) shipped.
WINERIES WITH FEWER THAN 11 EMPLOYEES AND THAT
SELL MORE THAN 50% OF THEIR PRODUCT OUT THE FRONT DOOR

(DIRECT TO CONSUMER IS HOW WE INTERPRET THIS) ARE
EXEMPTED FROM THIS REGULATION.
Because the fermentation process kills pathogens and wine is low pH, wineries
are categorized to be "low risk" food manufacturing facilities. Thus, inspections
of wineries have been a low priority for the FDA. Most wineries have never
even had an FDA inspection.
That is now changing because of the FSMA.
THE FSMA PRIORITIES
The Food Safety Modernization Act ("FSMA") was signed into law in January
2011, and made sweeping changes to food safety laws. The FSMA focus
changed food safety regulations from responding to food contamination
to preventing food contamination. Under the new FSMA law, even all "low risk"
facilities (such as wineries) must be inspected within seven years of the Act
becoming law, which means the FDA has now stepped up winery inspections for
2017.
THE GOOD MANUFACTURING PRACTICES ("GMP") AND THE SUBPARTS APPLICABLE TO WINERIES
The FSMA also updated the Good Manufacturing Practices ("GMP")
regulations. The FDA notes that wineries are exempted from Subpart C (Hazard
Analysis and Risk-based Preventative Controls) and Subpart G (Supply-Chain
Program) both of which require a written and documented food safety plan at the
facility. Wineries, however, must speciﬁcally comply with Subpart B (education
and training of employees in food hygiene and safety) and Subpart F (recordkeeping).
FDA INSPECTIONS - NO PRIOR NOTICE REQUIRED AND WHAT TO
PREPARE FOR
The FDA is not required to, and generally does not give prior notiﬁcation of an
inspection. The FDA also partners with state agencies to help get the inspections
done; so, for example, in California, the inspection could be made by the
California Department of Food and Agriculture ("CDFA") on the FDA's behalf.
Other states also have counterpart agencies with the same functions as the
CDFA. There can be no doubt that the FDA has geared up for inspecting the
wineries, thus, wineries should be prepared.
The best way for a winery to prepare is to do an internal inspection now, ahead of
time, on all compliance requirements. Here is our suggested checklist:
1. The winery should designate one or two persons who can be available on-site
during an inspection without prior notice.
2. The winery should be sure all necessary documents are up-to-date and readily
available. This includes the Bioterrorism reporting on food ingredients received
and used in each wine shipped by the winery (see BTA checklist below). Copies
of approved COLAs should also be readily available.
3. Wineries should be aware that one important change under the FSMA for
wineries is that education and training in food hygiene and safety is now required
for all employees. The winery must maintain records of the training for two
years. Each employee must be trained as necessary to conduct the winery
processes.
4. It is best to have a written ﬂow chart of the winery processes demonstrating
sanitation in the stages of winemaking. The ﬂow chart should also include
monitoring with adequate frequency.
5. One area of concern raised by the FDA inspections has been outdoor
receiving of product, washing and fermentation tanks. Wineries should

document efforts to assure these processes and the area are kept as sanitary as
possible (the FDA has speciﬁcally raised concerns regarding birds, dogs, cats in
the area which could contaminate the grapes/juice).
6. Everything in the winery should be clearly labeled, even sanitizer spray
bottles, etc.
7. The FDA is particularly concerned that bottling rooms/areas be kept clean and
sanitized to avoid contamination during bottling.
8. The Code of Federal Regulations (21 CFR 110.35) sets forth very speciﬁc
sanitation issues with which wineries should be sure to comply. Brieﬂy, the only
toxic materials that may be used or stored in a plant where food is processed or
exposed include:
(a) Those required to maintain clean and sanitary conditions;
(b) Those necessary for use in laboratory testing procedures;
(c) Those necessary for plant and equipment maintenance and operation;
(d) Those necessary for use in the plant's operations.
(e) Toxic cleaning compounds, sanitizing agents, and pesticide chemicals must
be identiﬁed, held, and stored in a manner that protects against contamination of
food, food-contact surfaces, or food-packaging materials.
(f) Pest control, and pets. No pests shall be allowed in any area of a food plant.
Effective measures must be taken to exclude pests from the processing areas and
to protect against the contamination of food on the premises by pests. The use of
insecticides or rodenticides is permitted only under precautions and restrictions
that will protect against the contamination of food, food-contact surfaces, and
food-packaging materials. With respect to Pets, the CFR states that guard or
guide dogs may be allowed in some areas of a plant if the presence of the dogs is
unlikely to result in contamination of food, food-contact surfaces, or foodpackaging materials.
9. Make sure sufﬁcient water, hot water and water pressure is available for
sanitizing and that all drainage and sewage facilities are in working order.
10. The FDA also requires adequate toilet and hand-washing facilities be
available for employees with proper signage requiring hand-washing.
REMEMBER THE BIO-TERRORISM REPORT REQUIREMENT? WE
HAVE A CHECKLIST FOR THAT ALSO
For immediate previous food sources (yeast, ﬁning, eggs, etc.), the report must
include:
● Name of the ﬁrm providing the food source
● Name of responsible individual
● Address
● Telephone number
● Fax number and e-mail address, if available
● Type of food, including brand name and speciﬁc variety
● Date received
● Lot number or other identiﬁer if available
● Quantity and type and size of packaging (e.g., 750 ml bottles)
● Name of carrier that brought the item to you
● Carrier's address
● Carrier's telephone number
● If available, carrier's fax number and e-mail address
THE WINERY MUST ALSO KEEP TRACK OF EACH INGREDIENT USED
IN EACH WINE THAT IS PRODUCED, BOTTLED AND SHIPPED BY THE
WINERY.

The FDA has not prescribed speciﬁc penalties, but simply reminds food facility
operators and importers that non-compliance with registration, prior notice, or
recordkeeping requirements (once they are mandatory) are prohibited acts, and
violators are subject to civil or criminal court action. Foods imported from nonregistered facilities or without proper prior notice are subject to being detained at
the port of entry.
CONCLUSION: PREVENTATIVE MAINTENANCE WORKS
If your eyes aren't fatigued by reading these checklists, then you haven't been
paying attention! Because these regulations apply to almost all wineries, being
prepared is much better than being audited, found wanting, perhaps ﬁned and
faced with the possibility of future audits.
*As a former winery owner (and a skilled Hinman & Carmichael LLP attorney),
Barbara Snider approaches FDA matters from experience, a realistic compliance
perspective, and a thorough appreciation for best practices.

For Total Wine, it's total war against alcohol regulation
John Blanding/Globe Staff
Total Wine & More has four outlets in Massachusetts, including one in Everett.
Many of its outlets approach 50,000 square feet, or more than the average
supermarket.
By Dan Adams Globe Staff May 20, 2017
Total Wine & More is waging total war on the nation's alcohol laws - and
Massachusetts is the new front line.
The largest retailer of beer, wine, and liquor in the country, Total Wine has
successfully challenged longstanding alcohol laws in numerous states, tilting the
marketplace to its advantage through a mix of litigation, lobbying, and rallying
support from customers.
Alcohol sales on Sundays in Minnesota? Allowed as of February, thanks to a
years-long campaign by Total Wine. Later closing time for liquor stores in
Connecticut? That was also Total Wine. Ditto for overturning a ban on volume
discounts in Maryland, and lifting the cap on the number of store licenses in
South Carolina.
In Massachusetts, Total Wine has sued to invalidate a state regulation that
prevents retailers from selling alcohol below cost, a common practice in other
industries. The company is also about to launch a public relations campaign here
challenging a state rule prohibiting alcohol retailers from issuing discount
coupons and loyalty cards. It has submitted the proposed changes to a task force
convened by Treasurer Deborah Goldberg to streamline the state's alcohol laws.
"It's not unusual for a large company to use its legal and government affairs
resources to change the status quo so its business model gets accommodated,"
said Marc Sorini, a national alcohol attorney. "But Total Wine has been far more
aggressive than most retailers, and they've won a number of important cases."
Total Wine spokesman Ed Cooper said the company's advocacy is always
intended to help consumers, a mantra handed down from brothers David and
Robert Trone, who cofounded the chain in 1991.

The pair "are fanatical about what's best for the customer," Cooper said. "In all of
our company meetings, there's an empty chair in the room, and that's the
consumer."
Based in Bethesda, Md., Total Wine began with a few shops in Delaware and
Pennsylvania, and now has more than $2 billion a year in sales and 157 locations
in 20 states, including four in Massachusetts. Many of its outlets approach
50,000 square feet, or more than the average supermarket.
As with other big-box retailers such as Walmart, Total Wine's arrival in town can
squeeze smaller competitors. And like Uber and other market disruptors, it is
willing to push the regulatory envelope.
In 2016, Total Wine was slapped with a license suspension by the Massachusetts
Alcoholic Beverages Control Commission for selling liquor below its costs. The
company wants to use a practice common in other industries: bring consumers
into stores with irresistible bargains, and then sell them other, higher-margin
products.
Grocery stores often do that with staples, and electronics retailers with
components such as printers.
The practice is not allowed in the liquor industry, in order to discourage
excessive drinking. But Total Wine has sued Massachusetts regulators to get its
sanction overturned, arguing the pricing requirement is a relic that's bad for
shoppers and violates federal antitrust laws.
The ban on loss leaders and other regulations also have the practical effect of
protecting smaller package stores from large competitors like Total Wine that
could otherwise undercut them. Other such measures include local ownership
requirements and prohibitions on wholesalers giving retailers discounts on large
orders.
"In a number of states, [Total Wine has] made it much more accommodating for
very large retailers by changing the laws," Sorini, the attorney, said. "It allows
them to take advantage of their scale."
Achieving greater scale was the motivation behind the company's most recent
success, in South Carolina, where the state's highest court in April abolished a
cap on the number of retail alcohol licenses one owner could hold after Total
Wine challenged it.
And in its home state of Maryland, the company fought for 10 years to overturn a
ban on retailers getting volume discounts, a battle that ended in 2009 with a court
striking down the ban and other aspects of the state's pricing rules.
John Blanding/Globe Staff
Some say that the seemingly innocuous customer-friendly changes pushed by
Total Wine & More can rig the marketplace against smaller operations.
Besides litigation, Total Wine has successfully changed laws by whipping up
consumers with political-style campaigns like the one about to debut in
Massachusetts over coupons and loyalty programs.
To legalize alcohol sales on Sundays in Minnesota, for example, Total Wine
created the "Minnesota Consumers First Alliance." Armed with the slogan "Why
Not Sundays?," the group advertised heavily on social media, backed proSunday-sales candidates for ofﬁce, and encouraged citizen groups to deluge state
legislators with phone calls. After years of effort, a bill legalizing Sunday sales
became law in February. Total Wine has also helped pass Sunday sales laws in
Delaware, Georgia, and South Carolina.
The company has even intentionally ﬂouted rules to make its point. Last August
in Connecticut, Total Wine bought full-page newspaper ads proclaiming it would
sell liquor for less than state-mandated minimums, to publicize a federal lawsuit
challenging the state's complex pricing law.

The chain later paid $37,500 to regulators to settle the violations and restored the
higher prices. But it also placed signs outside its Connecticut stores that read,
"the state has demanded we take our prices back up to their mandated
minimums," and urged customers to call their legislators. The lawsuit is still
pending.
Cooper, in an interview with the New Haven Register in September, compared
the pricing gimmick to "civil disobedience," saying it was "something we felt we
needed to do for our customers."
That narrative is a consistent feature of Total Wine's war: The company casts
itself as a stand-in for consumers, bearing the wrath of greedy package store
owners who can't be bothered to compete and of trigger-happy regulators.
Local package stores see things differently. To them, the seemingly innocuous
customer-friendly changes pushed by Total Wine add up to a sinister whole,
rigging the marketplace against smaller operations and accelerating the
homogenization of American retail.
Total Wine often opens its 20,000- to 50,000-square-foot megastores close to a
competitor. Its store in Everett is located just down the road from another
package store, and a 10-minute drive from the family-owned Atlas Liquors.
"We're absolutely feeling it," said Natalie Fernsebner, a third-generation
executive at Atlas. "Our customer counts are down. But we're ﬁghting for our
lives here. I feel an awesome responsibility to not only my family but the
families that work for me."
She acknowledged Total Wine's stores are attractive to shoppers - they're clean,
have low prices, and room for tastings and events that draw crowds - and said
Atlas and other competitors have begun renovating their stores to keep up. But
she also complained the company engages in predatory pricing on some
products, while reaping high margins on private-label booze.
"There's just something so diabolical about the way they operate," Fernsebner
said. "It's not the way I'd do business."
Sorini, however, said warnings of doom for package stores are somewhat
overblown.
"Walmart doesn't put every small retailer out of business when it comes to town,"
the attorney said, "but it sure makes them sharpen their competitive edge."
Adding to the angst of small package stores is the sharp tongue of David Trone,
who's infamous for dishing out his contemptuous criticism to regulators and
competitors alike.
"They're buddies and they all charge the same high prices, they meet at the same
clubs, and they all make lots of money," Trone told the Minneapolis/St. Paul
Business Journal in 2014, referring to liquor store owners in Minnesota who
were lobbying to keep Total Wine out of their state. "They've chosen to compete
by trying to stop our entry into the market by using government as a foil to stop
competition, which enables them to keep their high prices and maintain, in many
cases, their dirty stores."
Trone declined to be interviewed.
Among his earliest brushes with the alcohol powers was a three-year stretch from
1989 when Pennsylvania authorities arrested him three times following
complaints from mom-and-pop beer stores.
In 1991, Trone, his wife, and his brother were indicted after prosecutors said he
had illegally side-stepped a Pennsylvania ban on owning more than a single beer
retailer by installing friends and family members as straw owners of other stores.
A judge eventually threw out most of the charges, and prosecutors dropped the
remainder in exchange for $40,000 to cover the cost of the investigation. Years
later, while running an unsuccessful campaign for a congressional seat in

Maryland in 2016, Trone recalled in an interview with Bethesda magazine how
he had rejected a plea offer from the Pennsylvania prosecutors.
"We talked about it and told them they could drop dead," Trone said, "because
when you're right, you're right, and we weren't going to bend for anyone."
Dan Adams can be reached at daniel.adams@globe.com. Follow him on
Twitter @Dan_Adams86.
.-------------------------------------------------------------------------------------------.
From Beer Business Daily, 5-23-17
TOTAL WINE'S "DON'T LIKE A LAW, CHANGE IT" APPROACH IS
WORKING
Total Wine isn't the type to shy away from a state because of its alcohol
regulations. Nope, the nation's largest bev alc retailer moves where it wants to
and if the state's regulations don't jive with the way they operate, well, they
change them to their liking. And they've been pretty damn successful with this
method.
Boston Globe reporter Dan Adams penned a recent piece on the retailer that
details how the company "has successfully challenged longstanding alcohol laws
in numerous states through a mix of litigation, lobbying, and rallying support
from customers.
"It's not unusual for a large company to use its legal and government affairs
resources to change the status quo so its business model gets accommodated,"
McDermott Will & Emery partner Marc Sorini told the Globe. "But Total Wine
has been far more aggressive than most retailers, and they've won a number of
important cases."
HERE ARE SOME OF TOTAL'S "W's":
Minnesota, Delaware, Georgia, and South Carolina didn't allow Sunday
sales when Total Wine moved in. Now, they do.
Total Wine thought liquor stores closed too early in Connecticut, they're
now open an hour later everyday.
Total Wine felt South Carolina's cap on the number of licenses a retailer
could hold was BS. So they challenged it. Last month the state abolished
the cap.
"And in its home state of Maryland, the company fought for 10 years to
overturn a ban on retailers getting volume discounts, a battle that ended in
2009 with a court striking down the ban and other aspects of the state's
pricing rules," writes the Globe.
That's six states we just listed, that means Total Wine has helped sway legislation
their way in more than a quarter of the states they're in (20). And they're hoping
to add another a state to that list: Massachusetts, hence the Globe's report.
TOTAL WINE'S NEXT BATTLEGROUND: MASS. As you may recall, the
Massachusetts ABCC recently slapped sanctions on two of Total Wine's stores

after investigators determined the outlets were selling liquor below their
wholesale costs, [see BBD 02-03-2017]. .
Total Wine promptly ﬁled suit against the state agency, holding its longstanding
claim that these kind of minimum pricing regulations protect their smaller
competitors and consequently screw consumers.
IN ADDITION TO THE SUIT, news has come in that Total Wine will "also
launch a public relations campaign" in Massachusetts "challenging a state rule
prohibiting alcohol retailers from issuing discount coupons and loyalty cards,"
per report. The company has reportedly already submitted its "proposed changes"
to the state's newly assembled task force, which seeks to "streamline the state's
alcohol laws."
The Globe labels Total Wine's upcoming campaign in Mass. as that of a
"political-style" one, which seeks to gain favor with consumers, and says it's a
tactic they've deployed in many of the successful challenges to state laws noted
above.
They're pulling the same one-two punch of litigation and "political-style
campaign" in Connecticut to try and do away with its minimum pricing
regulations. The lawsuit there "is still pending," according to the Globe.
Let's see if this strategy continues to pay off.

Five Guys' Website Must Follow ADA Too, Blind Users Say
Source: Law360 By Matthew Guarnaccia

May 15, 2017

A blind woman suing Five Guys Enterprises LLC over its website's alleged
noncompliance with the Americans with Disabilities Act on Monday urged a
New York federal judge not to throw out her proposed class action complaint,
saying that the burger chain's motion ignores Second Circuit precedent.
Lucia Marrett, who is legally blind, asked U.S. District Judge Katherine B.
Forrest to deny Five Guys' motion to dismiss the lawsuit, which accuses the
burger chain of failing to provide adequate accommodations for visually
impaired persons who wish to order food using the company's website.
Five Guys argued on April 7 that Marrett could not prove tat the restaurant
denied her access to "a place of public accommodation" under Title III of the
ADA, as the statute is limited only to physical facilities. The company said that
the Second Circuit has not directly addressed this issue, and that the court should
side with the Third, Sixth and Ninth Circuits, which have adopted a narrow view
of the ADA.
But Marrett disagreed with that assessment, saying that a 1999 ruling by the
Second Circuit found that the ADA guarantees more than just physical access,
and subsequent rulings in 2012 and 2015 which found exclusively online
services to be public accommodations, and therefore subject to Title III. She
urged the court to follow determinations of the Second Circuit, as well as the
First and Seventh Circuits that a website is a service of an entity's brick-andmortar store, or to ﬁnd that the website by itself is a public accommodation.

She argued that not having Five Guys' website fall under Title III protections
would make it legal to discriminate against disabled persons, as long as such
discrimination takes place online. "Access to information and the social and
economic opportunities that ﬂow therefrom is one of the major areas of public
life that the ADA sought to open for persons with disabilities," Marrett said.
"Requiring that defendant's services - which are substantially provided through
its website to be made accessible to all of the public - fulﬁlls the ADA's
promise."
Marrett also argued that Congress' intent under the ADA was to liberally
construe the deﬁnition of a public accommodation to include new and emerging
technologies. Additionally, she noted that the U.S. Department of Justice has
been enforcing the ADA to include providers of web-based goods and services,
and that the agency, federal courts and others have ofﬁcially sanctioned the use
of regulations known as "Web Content Accessibility Guidelines 2.0," which are
unofﬁcial standards for evaluating website accessibility.
Even though they are not formal or binding, Marrett said that the DOJ has used
this argument in court proceedings, and noted that federal courts have used them
as a basis for allowing ADA claims to move forward. Marett sued on Feb. 1,
alleging civil rights violations committed by the burger chain against the blind in
New York state and across the United States.
Marrett alleged that Five Guys denies blind individuals the same access to online
customers enjoyed by nondisabled customers, saying that there are "thousands of
access barriers" that make it difﬁcult or impossible to use their
website. Technological advances in recent years provide assistive computer
technology that allows blind people to independently access a variety of services,
including ordering burgers, fries, drinks and milkshakes online for pickup, but
Five Guys has failed to design a website using this new technology, Marett said.
Marett seeks compensatory damages and an injunction requiring Five Guys to
bring its website, Fiveguys.com, into full compliance with the requirements of
the ADA.
Counsel for Five Guys declined to comment on Monday. Counsel for Marrett
did not immediately respond to requests for comment on Monday. Five Guys is
represented by Terri M. Solomon of Littler Mendelson PC. Marett is
represented by C.K. Lee of Lee Litigation Group PLLC.
The case is Marett v. Five Guys Enterprises LLC, case number 1:17-cv-00788, in
the U.S. District Court for the Southern District of New York.

Budweiser Uses Giveaway Fridges to Freeze Out Rivals,
State Alleges
(Additional coverage)
Massachusetts report alleges a subsidiary of Anheuser-Busch gave out bar
equipment as incentives

Source: WSJ By Jennifer Levitz

May 16, 2017

A battle is brewing in Massachusetts between state regulators and AnheuserBusch InBev NV over allegations the beer giant has provided nearly $1 million
in unlawful giveaways to entice retailers and bars to push Budweiser over rivals.
The state's Alcoholic Beverages Control Commission has issued a report
detailing investigators' ﬁndings and set a June hearing in Boston on the matter.
The report alleges a subsidiary of AB InBev gave out bar equipment as
incentives to hundreds of Massachusetts businesses in violation of a state law
meant to keep beer companies from squeezing out competitors.
Sales representatives "offered the refrigeration equipment to the retailers at no
cost, provided the equipment was only utilized for Budweiser products,"
investigators said in the report. While ﬁnancial arrangements for visibility are
common in some industries, such as the grocery business, they are forbidden in
the alcohol sector in most states. That ban harkens to post-Prohibition laws
aimed at preventing any one large beverage maker from controlling the chain of
manufacturing and sales.
AB InBev said in a statement that it has been working with the alcohol
commission since Massachusetts ﬁrst raised questions. "We believe that we
lawfully provided branded point-of-sale items to retailers and plan to contest
these allegations," the company said.
The scrutiny comes at the same time that mainstream beer manufacturers and the
exploding craft-beer segment are increasingly jostling for customers, creating
unprecedented tension in the industry nationwide, said beer consultant Bump
Williams. "Shelf space is limited; display space is limited; cooler space is
limited," said Mr. Williams. "Getting that share of mind and getting that share of
wallets is intense as I've ever seen it."
U.S. shipments of craft beer have soared in the last decade, hitting 23.4 million
barrels in 2016, up from more than 7.7 million barrels shipped in
2006, according to industry tracker Beer Marketer's Insights. During the same
period, domestic shipments of mainstream beer-including brands like Budweiserfell nearly 13% to 151 million barrels, from 173 million barrels.
California leveled similar charges against AB InBev, alleging that the company
fully or partly paid for refrigeration units, televisions and draft systems at
Southern California retailers. In March, the state announced AB InBev agreed to
pay $200,000 and further train staff to settle the case.
"We have fully cooperated with the California Department of Alcohol and
Beverage Control and have addressed issues in a timely manner," AB InBev said
in a statement, adding that its increased training goes beyond what is required in
the agreement with the state.
According to Massachusetts investigators, AB InBev's exclusive distribution
subsidiary in the state handed out free equipment, ranging from coolers worth up
to $5,700 each to "Budweiser signature draft towers"-ﬂashy red and chrome
stand-alone brew dispensers-valued at up to $3,500 each, to 441 retail outlets in
2014 and 2015.

Massachusetts law prohibits alcohol companies operating in the state from
providing stores with "money or any other thing of substantial value" to induce
retailers to buy certain alcoholic beverages. Nonetheless, the practice "deﬁnitely
still affects a lot of people" and hurts access to the market, said Rob Burns, the
co-founder of Night Shift Brewing in Everett, Mass., and president of the
Massachusetts Brewers Guild, an industry advocacy group.
For example, if a bar has only 10 draft lines, and a distributor buys half of those,
a brewer trying to win over that retailer has a smaller chance of getting its beer to
customers, he said. "Right away your ability to sell into that account is gone
because someone bought lines," he said.
In Massachusetts, such concerns caught the public's attention in 2014 after a
local brewer took to Twitter to denounce Boston as a pay-to-play city where
distributors paid retailers to push certain beers. Following an investigation
spurred by that complaint, the state in 2016 slapped a $2.6 million ﬁne on Craft
Brewers Guild, the largest distributor of craft-beer brands in the state, for
"kickbacks" to certain Boston-area retailers. Craft Brewers Guild is contesting
that ﬁne in state court and didn't respond to a request for comment.

Judge Likes Terminated WA Distribs' Case Against Pabst
May 30, 2017
Some good news has come down for the Washington wholesalers suing Pabst.
A Washington U.S. District Court Judge seems to has denied Pabst's motion to
dismiss the case and granted the wholesalers' motion for summary judgment.
Basically, Judge Ronald B. Leighton sided with distributors in interpreting the
Washington Distributor Supplier Equity Agreement Act. He ruled that Pabst's
theory on the Washington Act -- that it allows for termination without cause,
and the distributors' only recourse after termination is to seek payment from the
successor distributor -- is not the case.
SOME QUICK EXPOSITION. Recall that Pabst terminated three Washington
distributors -- Stein, Odom and Marine View -- in February to immediately
move their brands to Columbia, already a large (maybe the largest) Pabst
distributor. The move was "not due to any deﬁciency of performance," Pabst
wrote to wholesalers, but rather their prerogative to act in their businesses' best
interest.
So naturally the distributors moved to sue and asked for declaratory judgement.
They (all represented by the same ﬁrm) alleged that Pabst had no right under
their early 2000s distributor agreement to terminate without cause, and without
giving 6o days notice. Washington's franchise law also prohibits termination
without just cause.
Pabst ﬁled a motion to dismiss these charges, arguing that the Washington
Distributor Supplier Equity Agreement Act offers one recourse for termination:

"to seek payment from Columbia, the successor distributor."
Distribs demurred, immediately ﬁring back that Pabst was "wrong." They ﬁled a
motion for partial summary judgement, saying:
1. Payment from the successor distributor is not an "exclusive" remedy, but
an "additional" one.
2. The Washington Distributor Supplier Equity Agreement Act "does not
require a terminated distributor to arbitrate claims against a supplier."
3. And the Act "does not expressly or implicitly authorize a supplier to
terminate a distributor's rights without cause."
(Meanwhile: Columbia famously offered 3.5X for Not Your Father's franchise
and Tsingtao; 2.75X on Pabst and Rainier; 2.50X for Dog Tag and Olympia; and
2X for "all other malt beverage brands." Distributors balked at these offerings as
"far below fair market value" and moved to arbitration.)
TODAY'S WIN FOR THE DISTRIBUTORS. The Judge likes the distributors'
case on this one. In orders issued over the weekend, he held:
1. A terminated distributor's sole remedy is not simply fair market
value payment from the successor distributor under the Washington Act.
Terminated distributors can also sue suppliers for potential damages due
to a breach.
2. The Washington Act does not create a statutory right for
termination without cause.
3. And ﬁnally, the distributors' contracts with Pabst do not in fact authorize
Pabst to terminate without cause.
Select excerpts from the rulings:
"Pabst incorrectly asserts that the Act's acknowledgment of without-cause
terminations in RCW 19.128.040(4) is synonymous with its authorization
of them. It is not. Had the Legislature intended to permit suppliers to
cancel a distributor's rights without cause, it would not have mandated
that in most circumstances, a distributor must have an opportunity to cure
the cause leading to its potential termination. The absence of 'any reason
other than for cause' from RCW 19.126.040(2)'s list of exemptions from
the Act's notice and opportunity-to-cure requirements similarly evidences
the Legislature's intent that a distributor's rights not be terminated without
cause."
"[T]he Act's remedy and a common law remedy for a breach of contract
can coexist. The Act controls how a terminated distributor's inventory is
treated and ensures that the distributor receives compensation for its lost
distribution rights. The Act does not affect how a distributor is
compensated for its lost proﬁts, reputational damages, or reliance
damages, if owed... The statute's provisions do not evidence a clear intent
to effectuate such an imbalance between suppliers and distributors."
"Pabst has not shown that the Legislature intended to insulate from
liability a supplier that terminates a contract without cause, allowing it to
get off scot-free in this circumstance... [The Act] does not aim to

immunize suppliers from liability for wrongdoing or to pass off their
liabilities to third parties."

A-B: DOJ Ain't Balking, So Don't Come a Knockin'
June 1, Beer Business Daily...
The Second Circuit Court in Gulfport, Mississippi held a hearing on AnheuserBusch's motion to dismiss Rex Distributing's complaint late last week.
REFRESHER. Recall Rex ﬁled a complaint earlier this year against A-B,
Mitchell Distributing, and Yuengling claiming last year's match and snatch in
the Magnolia State [see BBD 08-26-2016] screwed them out of millions.
The Court did not issue a ruling on A-B's motion to dismiss, nor did it give the
slightest hint of which way it was leaning, saying it would have to wait till
Mitchell's motion to dismiss is heard before it comes to a decision (Mitchell's
hearing is set for June 22). Although the Court was mum, some of the parties'
counsel were very candid, A-B's in particular.
ED. NOTE: First of all, let us report that A-B's longtime outside counsel, Peter
E. Moll, was so candid that he revealed to the judge that he stayed at the
Marriott in Gulfport and dined at the Half Shell Oyster Bar. I myself have eaten
there with Paul Bertucci, whose company actually did end up with Yuengling in
all this mess. And in fact it is this same joint where I ﬁrst conceived of the idea
of the Beer Summit, 14 years ago. But I digress.
Peter opened things up, pretty routinely, walked the Court through Rex's six
claims, and presented A-B's arguments for each one of them. Then just before
he closed out, he started talking about Rex's claim that A-B has "ignored the
well-pled facts." And that's when things got interesting.
Peter brought up some of the "behind the scenes machinations" that Rex has
alleged, pretty much admitted to these actions/events taking place, and brushed
them aside with a "so what."
Here's what we're talking about: Mitchell did get ﬁnancing for the deal from a
Wells Fargo in San Francisco (Rex speculates he did so that no one in the
Southeast would know). Big deal, Peter said. "Mr. Mitchell was trying to keep
his business affairs conﬁdential. That's not a crime to do that. So what on some
of this?"
In response to Rex's allegations that A-B and Mitchell were doing behind the
scenes dealings, Peter said, "Obviously, Anheuser-Busch had to get on the
phone with Mr. Mitchell and say, look, if we match, are you going to accept the
redirect?" These "behind the scenes machinations," that Rex alleges are really
just simply "good, common sense, business," Peter argues.

PRIVATE MEETING IN ST. LOUIS DID GO DOWN. Peter went on to say
that the private meeting A-B had with every single one of its Mississippi
wholesalers did take place in November 2015. "And yes, Anheuser-Busch did
say to its wholesalers, we really would prefer that you didn't take the Yuengling
brand," Peter told the Court. "There's nothing illegal about that. Nothing illegal
about it at all."
Yuengling's attorney felt this admission by Peter was a gift from heaven. "I'm
happy that we were here today to hear Anheuser-Busch ﬁnally admit that they
began this track of anti-competitive behavior in November of 2015 at that
private meeting," said Yuengling's attorney. Peter argued, however, that "This
meeting doesn't relate to the match and redirect that was done, you know, nine
months later. It related to Yuengling's coming into the state." And that's the
crux of A-B's defense -- unrelated events.
A-B: DOJ DOESN'T CARE, WHY SHOULD A GULFPORT JUDGE? Right
before he wrapped things up, Peter brought up Rex and Yuengling's accusation
that A-B is ignoring the consent decree handed down by the DOJ when ABI
purchased SABMiller and jettisoned its position in MillerCoors.
"The sole remedy that Yuengling or Rex had was to go to the monitoring trustee
or the Department of Justice and complain about something we did," Peter said.
"And Yuengling repeatedly went to the monitoring trustee and the Department
of Justice... and to no avail. "They can't now say, well, we struck out in
Washington D.C., now we're going to try it down here," Peter said, stressing that
the Gulfport judge doesn't have jurisdiction over these antitrust allegations.
Peter rehashed this same argument after Yuengling's attorney highlighted A-B's
"chain of anti-competitive behavior" before the Court.
"Let me say that the arguments that Yuengling's counsel just made are exactly
what Yuengling has told the Department of Justice and the monitoring trustee,"
Peter said, "and those arguments have fallen on deaf ears because regardless of
what counsel says, at the time Anheuser-Busch said to its distributors we would
prefer you not take Yuengling, that is not an antitrust violation, but that is a
matter not for this court and it doesn't have anything to do with this."
And once more: "To hear Yuengling with the consent decree and reiterate and
regurgitate all the arguments that have been made and rejected in D.C." by the
antitrust folks "have no relevance to this decision to exercise a match and
redirect," Peter said. "They relate to a totally different series of events where
Anheuser-Busch said to its wholesalers, we prefer you didn't take Yuengling.
That is not related here."
As we noted up above, the Judge did not issue a ruling on this matter, deciding
it was best to hear Mitchell's motion to dismiss before providing his say. That
hearing is set for June 22, so stay tuned....

SENATE BILL 378-THE PROPOSED DEMISE OF DUE
PROCESS FOR ALCOHOL LICENSEES

May 1, 2017 John W. Edwards II
By: John Edwards & John Hinman
This blog post concerns a very significant piece of legislation (Senate Bill 378)
currently being considered by the California Legislature. For over 60 years,
licensees have had the right to challenge ABC license suspensions before they go
into effect; SB 378 takes away that right. SB 378 removes existing and basic due
process rights of all types of alcohol beverage licensees to challenge potentially
arbitrary and capricious ABC action in a neutral forum - actions that are often
undertaken at the behest of local authorities or neighbors with an axe to grind
against the licensee involved.
The tension between local authorities, neighbors and licensed establishments
has never been higher and can be seen in licensing and enforcement decisions
involving wineries, distilleries, breweries, retail stores and nightclubs
throughout the state. If the basic rules of engagement in place since the 1955
adoption of the ABC Act are going to be significantly changed then at the very
least the licensees of this state should be adequately informed of the reasons for
basically doing away with the Appeals Board by stripping away the Board's
power to do pre-penalty review.
HISTORICAL BACKGROUND: THE ABC ACT AND THE APPEALS
BOARD
The ABC Act was adopted in 1955 to create a clear interface between the power
of the state to regulate alcohol and the rights of California alcohol licensees to
operate their businesses free of discriminatory, arbitrary and unfair
enforcement. This followed a period where establishments (particularly gay bars
in San Francisco in the infamous 1950's era "Black Cat" cases) had been singled
out by law enforcement for special undercover State Board of Equalization (then
the alcohol licensing and enforcement authority) investigations aimed at wiping
out the perceived "immorality" that had started to blossom in the San Francisco
entertainment community, and in other places throughout the state.
The history of alcohol enforcement up until that time had been marked by the
indiscriminate, and often arbitrary, use of the state police power to punish those
whose activities were deemed "immoral," a phrase that covered a lot of activities,
including personal sexual preferences. The result after reform was Article XX,
Section 22 of the California State Constitution. This article created an
independent agency (the Department of Alcoholic Beverage Control or "ABC"),
which itself was to be checked by an oversight board called the "Alcoholic
Beverage Control Appeals Board," which was made up of three members
appointed by the Governor, who serve at the Governor's pleasure. The purpose
of the Appeals Board was to establish limited review as a matter of right of ABC
decisions in cases assessing punishment where the decision was alleged to be
unlawful, unfair, arbitrary or capricious. The following constitutional standard
now applies to Appeals Board review:
"Review by the board of a decision of the department shall be
limited to the questions whether the department has proceeded
without or in excess of its jurisdiction, whether the department has
proceeded in the manner required by law, whether the decision is
supported by the findings, and whether the findings are supported
by substantial evidence in the light of the whole record. In appeals
where the board finds that there is relevant evidence which, in the
exercise of reasonable diligence, could not have been produced or
which was improperly excluded at the hearing before the
department it may enter an order remanding the matter to the
department for reconsideration in the light of such evidence. In all
other appeals the board shall enter an order either affirming or
reversing the decision of the department." Article XX, Section 22,
California Constitution.

This articulation of the ABC Appeals Board review power is as basic a
description of "due process" rights as one can imagine. Who can argue with
requiring findings, or substantial evidence, or prohibiting punishment based on
evidence improperly excluded? Without this level of available review the ABC
could proceed in an arbitrary and capricious manner, could punish licensees
based upon the whim of whoever was in power at the time or, even worse, based
on false allegations from disgruntled local neighbors and authorities. Testing
allegations of misconduct before punishment is imposed in a fairly conducted
judicial hearing is a fundamental right.
The system has worked well for the last 60+ years, but not without occasional
tension between the ABC and the Appeals Board. Even though the ABC probably
prevails in 95%+ of the appeals that are filed, the ABC still does not like being
overruled by the Appeals Board. In recent years, the ABC has made clear on
many occasions its displeasure with Appeals Board decisions requiring that the
ABC observe basic legal rights (including its own regulations). In fact, as
explained below, the ABC currently takes the position that the Appeals Board
decisions cannot be relied upon by licensees seeking guidance as to what is and
is not lawful in an increasingly complex world. That itself is a serious issue.
WHAT DOES SENATE BILL 378 DO?
This brings us to State Senator Anthony Portantino's Senate Bill 378. This bill
threatens the livelihoods and due process rights of alcoholic beverage licensees
throughout California. Senate Bill 378:
● Empowers the ABC to issue "temporary" restraining orders suspending
licenses;
● Provides that the "temporary" restraining orders can last up to 22 days (or
even longer) before a hearing is held by the Department (which itself has just
issued the order) on whether to expand that order to a preliminary injunction,
which, in turn, would last until a hearing on the merits, which is scheduled at the
discretion of the ABC (which in our experience, usually takes three to four
months to calendar);
● Strips the Appeals Board of its constitutionally-created power to review
"temporary" restraining orders of the ABC and, instead, relegates licensees to
petitioning a Court of Appeal to issue a discretionary writ of review;
● Allows "temporary" restraining orders to be issued at the behest of the
Department or a city attorney; and
● Allows the ABC to issue the "temporary" restraining order on the strength
of an affidavit signed under oath by a police chief, county sheriff or mayor/city
manager.
WHAT COULD GO WRONG?
The bill would make possible the following scenario: A city official reacts to a
local resident who complains about an establishment by filing an affidavit
accusing the licensee of violating the ABC laws. The Department issues a
"temporary" restraining order suspending the license, and the first opportunity
that the license may challenge that order does not occur for 22 days, during
which its business is shut down. The Department can then issue a preliminary
injunction continuing the shut-down until a hearing on the merits, which will be
scheduled at the Department's discretion-could be a month, could be a year.
Even if the charges are ultimately proven to be false at the hearing on the merits,
few licensed businesses are likely to survive the prolonged shut-down. A
licensee's only avenue of redress is to seek review from a Court of Appeal, which
may or may not grant the petition, and certainly not until the damage from the
shut-down has already happened.
Good luck to the investors in that business.
Even aside from the substantial question of whether Senate Bill 378 violates the
California Constitution, it would make dangerous and unnecessary changes to
California law for the following reasons:

1. The ABC already has the power to act quickly to forestall violations by filing
accusations and scheduling prompt hearings. There is no need to empower it
unilaterally to issue suspension orders on the say-so of city officials operating in
a political arena. There are many cases on the books in which the Appeals Board
or the courts have rejected the allegations of complaining local officials after
they had been tested under oath in a contested hearing, or discovered a lack of
evidence to prove a local resident or ex-employee's allegation.
2. As noted above, the Appeals Board has a constitutionally-created role of
appellate jurisdiction over actions of the Department. The drafters of the
California Constitution wisely decided that some direct oversight of the
enormous discretion vested in the ABC was necessary. That judgment has been
vindicated by many years of practice. The advantages of Appeals Board review
are that appeals can be taken as a right, the process takes far less time than a
typical appeal to the busy Courts of Appeal and the members of the Appeals
Board are well-versed in industry practice and ABC law.
The Courts of Appeal are already busy and often reject appeals from the ABC
Appeals Board as it is. Senate Bill 378 would require licensees whose licenses
have been suspended by a "temporary" order to seek review in a Court of Appeal,
with the Court having the discretion to grant or deny such review. The Courts of
Appeal have general appellate jurisdiction over all civil and criminal appeals,
and their dockets are crowded.
How likely are the Courts to put aside appeals from murder convictions and
multi-million dollar civil cases to give expedited treatment to the "temporary"
suspension of an ABC license, even though the consequences to the licensee's
livelihood may be devastating? To ask that question is to answer it.
WHAT, THEN, IS THE MOTIVATION BEHIND THIS BILL?
SB 378 appears to be a continuation of the ABC's ongoing effort to free itself
from appellate oversight by the Appeals Board. Last year, the ABC took the
position that decisions of the Appeals Board are not "precedent" and that
referring to prior decisions is illegal and unethical. The Appeals Board rejected
that fatuous argument in a lengthy opinion, noting that:
[T]he only potential beneficiary in a world where prior decisions of
the Board must be ignored and the Department has issued no
precedential decisions itself, is the Department.... 'If no one can cite
or rely upon decisions of the Board, the Department is free to
disregard them and create its own "shadow world" of unrestrained
discretion-precisely what the Legislature sought to eliminate'....[1]
Senate Bill 378 appears to be yet another attempt by the ABC to achieve
unrestrained and effectively unreviewable discretion. This attempt is as
unmeritorious and dangerous as the prior one.
How significant is this? As the first section of the ABC Act provides:
Section 23001 . . . It is hereby declared that the subject matter of this division
involves in the highest degree the economic, social, and moral well-being and
the safety of the State and of all its people. All provisions of this division shall be
liberally construed for the accomplishment of these purposes.
You can't get much more important than that.
Licensees should not have their livelihoods put at risk on the unchallenged sayso of municipal officials usually operating based on local political beefs, without
any means of redress for at least 22 days and, more likely, much longer, and
without any guarantee of the timely appellate review that has been a hallmark of
ABC practice for many years. Senate Bill 378 would put the entire alcoholic
beverage industry at the mercy of municipal officials, angry neighbors and the
unrestrained discretion of the ABC. Licensees and their trade associations
should make every effort to ensure that it does not become law.

WHAT CAN YOU DO ABOUT THIS?
Call or write State Senator Anthony Portantino and share your view on the
merits (or lack thereof) of SB 378 and then call your trade association leaders
and let them know your views. Here's a likely incomplete list of some of the
alcohol industry trade groups we have supported in the past to get you started.
[1] BMGV, LLC v. Dept. of Alcoholic Bev. Control (Appeals Board 11/17/16) AB
9568, p. 25. The ABC, represented by the Attorney General, has petitioned for
a writ of review of portions of the Appeals Board's decision, excluding the
portion addressing the issue of the Board's prior decisions as precedent.

Grocery Wine Sales Bring Major Change To Pennsylvania
Retail LandscapeMay 31, 2017
The pace of liberalization for Pennsylvania's alcohol industry has
accelerated over the past several years, with changes in the state liquor
code expanding sales channels for spirits, wine and beer. The impact has
been significant, as Pennsylvania's wine and spirits sales advanced 4.5%
to $2.3 billion in 2016, according to the Pennsylvania Liquor Control
Board (PLCB).
One key initiative, Act 39, went into effect last August. The new measure
has expanded wine sales beyond state-owned stores by allowing retail

businesses to sell up to four 750-ml. bottles of wine per transaction.
Under this new regime, Pennsylvania now has about 360 retail wine-togo permit holders, including about 190 grocery and convenience outlets.
Hotel and restaurant license holders can also apply for permits to sell
wine to go.
"All the permit holders buy their wine from the PLCB, so we've developed
a wholesale operations division and expanded our direct delivery program
to help this new class of customers effectively forecast, plan and support
their wine-to-go operations," says Tim Holden, chairman of the
Pennsylvania Liquor Control Board.
Pennsylvania's wine sales increased 5% to $1 billion last year on a 3.4%
volume gain to 9.3 million nine-liter cases. The top brands by volume
were Kendall-Jackson Chardonnay ($12.99 a 750-ml.), Cavit Pinot Grigio
($6.99), Apothic Red ($9.99), Woodbridge Chardonnay ($7.99) and
Barefoot Moscato ($7.99). "We expect that growth, which we've seen for
the last five years, to continue in 2017," Holden says.
Act 39 also lifted restrictions on the number of the PLCB's Fine Wine &
Good Spirits stores allowed to open on Sundays. Those stores can also
start selling at 9 a.m. on Sunday instead of waiting until 11 a.m. The
change is already paying dividends. Sundaysales increased markedly in
2016, with transactions up 17.8%, units up 18.6% and dollar sales up
18.3% over the previous year. "Sunday sales growth between 2014 and
2015, prior to the lifting of restrictions, was in the range of 4% to 6% for
transactions, units and dollars," Holden says. Market Watch has more on
Pennsylvania's changing drinks retail landscape.

Terroir Life's Charles Banks Reaches Settlement With
SEC
Terroir Life founder and financial advisor Charles Banks has reached a
partial settlement with the U.S. Securities and Exchange Commission
over allegations of securities fraud. The move follows Banks's decision to
plead guilty to separate wire fraud charges in April. Both criminal cases
stem from allegations made by former NBA star Tim Duncan, who
claimed he was duped out of millions of dollars in investments-including
financing for sports merchandising company Gameday, among other
ventures-Banks made on his behalf.
The SEC settlement bars Banks from committing future securities
violations as an advisor and prevents him from serving as a director or
operator of any SEC-registered entity. He's also required to pay back
illegally obtained profits and waive his right to appeal. A sentence for the
separate wire fraud charges-which could carry a maximum of 20 years in
prison-is currently pending.
Terroir Life owns or manages nearly a dozen wineries in California, New
Zealand and South Africa. Banks's legal woes do not involve any of his
wine enterprises.

The Ban on Consignment Sales

BY MARC SORINI ON MAY 24, 2017POSTED IN LEGISLATION, TRADE
PRACTICES
Most brewers are at least somewhat familiar with federal and state laws
regulating the interrelationships between members of the different industry
tiers. The most well-known are the "tied house" laws, which prohibit or severely
restrict brewers or beer wholesalers from owning retail establishments (and vice
versa), and substantially limit the ability of brewers or beer wholesalers to
provide money, free goods, or other "things of value" to retailers.
Until recently, the laws prohibiting consignment sales in the alcohol beverage
industry received little attention. But in the past 18 months, the settlement of
two federal investigations involving the beer industry's biggest players has
focused new attention on the subject. This article will explain consignment sale
laws in an effort to prevent brewers from inadvertently violating them.
Read the full article.
Originally published in The New Brewer, May/June 2017.
https://sites-mwe.vuturevx.com/27/3712/uploads/new-brewer--consignment.pdf
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AnheuserBusch Accused of Inducing Massachusetts
Retailers
Source: Brewbound
Justin Kendall
May. 9, 2017
New allegations of illegal pay-to-play activities within the beer industry have
resurfaced in Boston.
A 14-month investigation by the Massachusetts Alcoholic Beverages Control
Commission (ABCC) into a wholly owned Anheuser-Busch wholesaler has
resulted in charges that the beer distribution company illegally provided nearly
$1 million in free equipment to retailers, according to the Boston Globe, who
first reported the story.
https://www.bostonglobe.com/business/2017/05/09/budweiser-owneraccused-stifling-competition-with-giveaways-hundreds-bars-and-storesmassachusetts/ZK4GlD6BTUTSkpQwMuP4uN/story.html
On Tuesday, the ABCC accused A-B's Medford-based wholesaler, August A.
Busch & Co. of Massachusetts, with providing free Budweiser-branded coolers
and draft equipment to bars and liquor stores - a prohibited practice known as
inducement - between 2014 and early 2015 for use specifically with the beer
company's products.
The ABCC said giving the coolers and draft equipment to retailers violated
section 204 CMR 2.08 of Massachusetts General Laws, which states:
"No licensee shall give or permit to be given money or any other thing of
substantial value in any effort to induce any person to persuade or influence any
other person to purchase, or contract for the purchase of any particular brand or
kind of alcoholic beverages, or to persuade or influence any person to refrain
from purchasing, or contracting for the purchase of any particular brand or kind
of alcoholic beverages."
A hearing with the ABCC has been set for June 20. Anheuser-Busch vice
president of communications Gemma Hart told Brewbound that the company
would contest the charges and issued the following statement:

"We have been working with the Massachusetts ABC[C] since they first raised
questions about permissible trade practices by wholesalers within the state. We
believe that we lawfully provided branded point-of-sale items to retailers and
plan to contest these allegations. We take trade practice compliance seriously
and are committed to following the law."
According to the ABCC's investigative report, wholesaler records revealed that
Anheuser-Busch had provided retailers with 70 Budweiser-branded signature
draught towers each valued between $3,000 and $3,500 and 520 refrigerated
coolers valued at between $500 and $5,700 to hundreds of retailers.
An itemized spreadsheet documented the type, cost and number of units given
to each retailer, included the following:
70 Budweiser signature draught towers valued at $3,000 to $3,500 each
103 coolers valued at $500 to $700 each
358 coolers valued at $850 to $1,250 each
12 coolers valued at $1,560 each
47 coolers valued at $5,700 each
In total, investigators said the wholesaler provided $245,000 in draught
equipment to 70 retailers and $697,200 in refrigerated coolers to 371 retailers
between the first quarter of 2014 and the first quarter of 2015. Anheuser-Busch
claims to have ceased the marketing program after the ABCC first began
questioning the wholesaler in 2015. Representatives from the August A. Busch
& Co. distributorship told an ABCC investigator during a March 7, 2017
interview that the equipment was provided to retailers for free.
In a follow-up interview, on March 27, 2017, August A. Busch & Co. employees
reportedly told investigators that Anheuser-Busch "purchased, was invoiced and
paid for the coolers and signature draught system equipment provided to the
retailers."
Here's how the deals were struck, according to the ABCC report: August A.
Busch & Co. sales reps contacted retailers about the equipment. The wholesaler's
sales managers then authorized and arranged deliveries of the equipment. The
distributor delivered and installed the coolers while a third-party draught
company, Sutherland Installations, delivered and installed the signature draught
systems.
Retailers were never invoiced for the equipment, August A. Busch & Co.
employees told investigators. According to the ABCC report, retailers told
investigators that "August representatives offered the refrigeration equipment to
the retailer at no cost, provided that the equipment was only utilized for
Budweiser products."
The investigative report did not name any of the retailers who received
refrigeration units or draught equipment and it is unclear as of press time
whether retailers will face any penalties for their involvement in the illegal payto-play scheme.
Out West, a similar investigation was recently conducted by California's
Department of Alcoholic Beverage Control, which reached a $400,000
settlement with Anheuser-Busch LLC wholesalers and a $10,000 settlement
with Orange County's Straub Distributing Company in March for providing
Southern California retailers with things of value - refrigeration units, television
sets and draft systems - resulting in an unfair marketplace advantage over their
competitors. The ABC also sanctioned 34 retail licensees for their parts in the
illegal scheme.

Local brewers weigh in
Rob Burns, who co-founded Night Shift Brewing as well as Night Shift
Distributing, and is the president of the Massachusetts Brewers Guild, told
Brewbound that the case against Anheuser-Busch is "not a surprise" following
an investigation into Craft Beer Guild LLC, another Massachusetts beer
wholesaler accused of pay-to-play. Craft Beer Guild LLC is owned by Sheehan
Family Companies, which distributes Anheuser-Busch products via L. Knife &
Son in southeastern Massachusetts and Seaboard Products Co. in northeastern
Massachusetts.
"Obviously this is happening," Burns said. "This one is slightly different than
that, but it's still pretty impactful. That million dollar number is a big number,
and you have some big-ticket items on there. Most craft brewers would never
think to provide or be able to provide those things."
Burns speculated that the state will fine the wholesaler rather than suspend or
revoke its liquor license given the outcome of past actions.
"A suspension would be way more impactful," Burns said. "If the only option was
a suspended license - even for a week - bars and retailers are not going to go a
week without a light beer on tap. They would fill that tap with something else. I
imagine it would be like a land grab in the wild, wild West. That would definitely
change the landscape in Massachusetts."
Instead, Burns said he expects "a month of people playing nice and sticking to
the laws" and then a return "to business as usual." The state also needs to hold
accountable the retailers involved in these alleged schemes, not just the brewers
and distributors, he argued.
"The state either needs to increase staff of the ABCC or increase penalties so the
risk-reward doesn't look so high anymore," he said.
Notch Brewing founder Chris Lohring told Brewbound that the case is another
example of the challenges smaller brewers face when competing with a wellresourced and multi-national corporation such as A-B.
"In all this what concerns me is that Anheuser-Busch - and I've lost count of how
many craft brands that they've purchased - but this just shows the power of A-B
to control the marketplace and makes it harder for smaller brands to gain access
to distribution channels, and this is one example of it."
The action against Anheuser-Busch is the latest in the ABCC's quest to snuff out
illegal pay-to-play activities in the Massachusetts marketplace.
In February 2016, following a 15-month investigation, the ABCC slapped Craft
Beer Guild LLC with a 90-day license suspension for offering inducements and
unfair discounts in exchange for guaranteed retail placements.
However, a month later, Craft Beer Guild agreed to pay a fine of more than $2
million in lieu of a suspension, but has since appealed fine and asked the
Massachusetts Superior Court for relief.
In November 2016, the Alcohol and Tobacco Tax and Trade Bureau (TTB)
announced it had accepted a $750,000 payment from Craft Beer Guild following
that agency's investigation into the pay-to-play allegations. The sum was the
"largest offer in compromise" that the agency had ever recovered from a single
industry member for trade practice violations.
Also that month, Shelton Brothers - known for bringing products like Cantillon,
Fantome and Westvleteren into the U.S. - filed a lawsuit against Craft Beer Guild

alleging the company's illegal pay-to-play practices between 2013 and 2014 had
cost the import company $1.7 million in potential sales. A month later, Craft
Beer Guild has filed a motion to dismiss the lawsuit.
This all comes as the Massachusetts Treasurer's Office has deployed a task force
to conduct a sweeping review of the state's alcohol laws and provide suggestions
for modifying elements of Chapter 138 (Alcoholic Liquors) of the Massachusetts
General Laws.
The group is in the process of holding town hall meetings throughout the state
this month.

AND
American Eagle Fined for Unfair Trade Practices Earlier this
Year
Beer Business Daily May 22
Add Colorado to the list of states busting branches.
Somehow this one flew under the radar. But according to a registry of
offenses from April, American Eagle Distributing was fined $5,000 -- the
max possible state fine -- for "unfair trade practices."
Punishment included 14 days suspension (5 days served, 9 days held in
abeyance for one year). The $5,000 was paid in lieu of active
suspension.
This is of course part of a longer narrative of recent action against A-B
branches in many states.
There was the year-long California ABC investigation involving A-B
branch activities, which ended earlier this year with A-B remitting
$400,000 -- half to be paid now and half in escrow for 3 years. (BUT, if
A-B's branches "behave," the other $200k will be returned. That
settlement includes one of the largest penalty fines imposed in the
history of ABC, agency said.)
And earlier this month, we reported that the Massachusetts ABC is
investigating A-B branch activity there as well. The agency recently
notified the branch that a hearing will be held on June 20 to determine
whether the WOD has violated certain provisions -- mainly, providing a
thing of value.

Texas Supreme Court Sides With TABC; Denies OXXO a Retailer Permit
MAY 1, BBD

The court battle between Mexican c-store operator, OXXO, and the Texas
Alcoholic Beverage Commission over tied house statutes may have ﬁnally come
to a close.
This past Friday, the Texas Supreme Court ruled in favor of the TABC's
decision to deny OXXO a retailer permit, saying "it would violate the tied house
statutes if the permit were granted."
"The 6-2 decision afﬁrming the Texas ABC decision follows similar afﬁrmance
from the court of appeals, a district judge and a country judge in an
administrative hearing," per Alcohol Law Review.
Remember this all started back in 2011, when the TABC denied OXXO's
request to sell beer because its parent company, FEMSA, owns a 20% stake in
Heineken NV. The TABC cited section 102.01 aka the "one share rule" which
says even one overlapping share of stock ownership, whether direct or indirect,
would violate the statutory tied-house prohibitions.
OXXO fought the decision in various courts for three years, arguing that
FEMSA's indirect partial ownership of Heineken shouldn't bar it from getting a
retail permit, but to no avail. In 2014, the company asked the Texas Supreme
Court to review its case, and, well, you saw their ruling.
WHAT DOES THIS MEAN FOR THE ONGOING COURT BATTLES
AGAINST THE STATE'S ONE SHARE RULE?
The Texas Supreme Court's decision may spell trouble for Warren Buffett's
McLane Company, which ﬁled an amicus brief in support of OXXO, and
brought a suit against the TABC for a similar cross ownership problem
[see BBD 06-29-2016].
McLane labels TABC's "one share rule" as an "absurd, extreme" and claims the
TABC does not apply the rule "equally." To backup these claims, McLane
argues that "virtually every TABC licensee" is in violation of the rule through
his or her retirement investments.
The Texas Supreme Court gave McLane a subtle nod at the end of Friday's
ruling, basically saying "we hear you."
WE WANT TO PROVIDE CLARITY, BUT... "We are not unsympathetic
toward the industry's desire for clarity" on the one share rule, the Court said.
"But going beyond the limits of our jurisdiction 'is no triﬂing matter, and our
lack of jurisdiction to issue advisory opinions such as the amici seek could not
be more certain."
THIS CASE IS NOT THE TIME TO DO THAT. "Addressing the one share
issue head on would unquestionably be advisory in this case that is not about an
application for a permit being denied because of one share of stock as the
overlapping interest. This case is about FEMSA's 100% ownership of Cadena
[OXXO], its ownership of over 100 million shares of stock in the Heineken
Group, and the resulting ﬁnancial interests.
LET'S BE HONEST, WE'RE GONNA MISS A FEW VIOLATIONS. "We
recognize that under our interpretation, there likely are or will be violations of

section 102.07 that will not come to light," said The Court. "Experience teaches
that no regulatory or police agency has the resources to enforce every statute
against every violation. But laws against speeding, jaywalking, even murder, are
not invalid because they are not perfectly enforceable."

Texas Supreme Court Weighs In on Tied House
BY BETHANY HATEF ON MAY 8, 2017POSTED IN GENERAL
INTEREST, TRADE PRACTICES
Late last month, the Texas Supreme Court issued a ruling in Cadena Comercial
USA Corp. d/b/a OXXO v. Texas Alcoholic Beverage Commission, ﬁnding in
favor of the Texas Alcoholic Beverage Commission (TABC) and weighing in for
the ﬁrst time on the application of Texas' tied house law. In a 6-2 decision, the
court upheld the TABC's denial of a retail permit to a foreign corporation whose
parent company also holds a 20 percent ownership interest in a foreign brewer.
Fomento Económico Mexicano, S.A.B. de C.V. (FEMSA) holds both a 20
percent interest in the stock of two Heineken entities, as well as-through
intermediate holding companies-100 percent of the ownership of Cadena
Comercial USA Corp. (Cadena), a company that operates convenience stores. In
2011, Cadena sought licensing as a beer and wine retailer in Texas. During the
license application process, the TABC discovered FEMSA's ownership of
Cadena and interest in Heineken and rejected Cadena's permit application on tied
house grounds. Texas' alcohol beverage laws deﬁne "tied house" as
prohibiting any overlapping cross-tier ownership interest.
Upon the denial of its permit application, Cadena requested and received an
administrative hearing before a county judge. At the hearing, the TABC's director
of licensing testiﬁed that that the TABC would consider even one overlapping
share of stock across tiers to violate Texas' tied house laws. (This principle is
referred to as the "One Share Rule.") The judge denied Cadena's retail permit
application, ﬁnding that because of Cadena's interests in a brewer/manufacturer,
issuance of the permit would violate the tied house laws. On appeal, both the
district court and the court of appeals afﬁrmed the denial of the permit.
The Texas Supreme Court opinion addressed three central issues:
1. The reach of one tied house provision (Section 102.07(a), which the court
of appeals solely addressed and found dispositive) prohibiting a person
with an interest in a brewer from having an interest in the business,
premises, equipment or ﬁxtures of a retailer. The court focused on the
meaning of the phrase "an interest in the business of a brewer." The court
interpreted the term "interest" broadly to include both direct and indirect
interests, as well as interests based on "corporate stock, afﬁliate-subsidiary
relationships, and a level of control," whether or not signiﬁcant, provided
the interests are "commercial or ﬁnancial" in nature and provide a stake in
the ﬁnancial performance of a brewer. Citing to the Texas Legislature's
purpose of maintaining strict three-tier separation, the court determined
that the phrase applies both to entities actually engaged in brewing as well
as their stockholders (even if the stockholders themselves are not Texas
permittees).
1. Whether the TABC's veil-piercing with respect to the FEMSA/Cadena
entities was proper. The court found that in a regulatory context (as
opposed to, for example, a tort liability context), a statute may authorize
regulatory agencies to pierce the corporate veil, and here the Texas

Legislature "intended that the TABC and courts look beyond corporate
separateness status in enforcing the tied house provisions." Speciﬁcally,
here, Texas' alcohol beverage laws gave the TABC the authority to deny
Cadena's retail permit application when granting the application would
have led to a tied house violation based on its parent company's cross-tier
ownership interest.
1. Whether the denial of the retail permit violated Cadena's equal protection
rights. Although Cadena pointed to examples of existing cross-tier
holdings in Texas (including several Texas pension funds with cross-tier
ownership interests), the court found that Cadena failed to show that those
entities were similarly situated to Cadena. In support of its conclusion, the
court primarily cited the scale of FEMSA's "multi-million share interest"
in Heineken.
The court declined to reach a conclusion as to the TABC's theoretical application
of the One Share Rule. Although the court stated it was "not unsympathetic
toward the industry's desire for clarity" as to whether any cross-tier ownership is
permitted under the Texas tied house laws, the court opined that it lacked
jurisdiction to issue an advisory opinion on the matter as the facts before it
involved a much more signiﬁcant cross-tier ownership interest.
Although the case is a win for the TABC, FEMSA's/Cadena's cross-tier
ownership interests were fairly signiﬁcant. How courts will construe Texas tied
house laws, and particularly the One Share Rule, with respect to less substantial
cross-tier interests remains to be seen, but may be addressed in the near future:
the ongoing litigation between McLane Company (a food and beverage
distributor)/the Texas Association of Business and the TABC in federal district
court involves a cross-tier ownership interest of just 2 percent.
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